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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Proposed  Long-Term  Energy 
Conservation  Contract;  Request  For 
Public  Comment 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Notice  of  Proposed  Long-Term 
Energy  Conservation  Contract,  Request 
for  Public  Comment. 

SUMMARY:  Energy  conservation 
contracts  are  among  the  contracts  that 
BPA  has  negotiated  with  its  customers 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Regional  Act).  The 
conservation  contract  complies  with 
Regional  Act  provisions  for  BPA  to 
acquire  cost-effective  conservation  and 
direct-application  renewable  resources 
to  serve  its  new  and  existing  loads. 

This  Notice  summarizes  the  history  of 
the  negotiation  process,  defines  the 
eligibility  requirements  for  participation 
in  the  programs  offered  under  the  long¬ 
term  agreement,  and  describes  the 
impact  of  this  long-term  contract  on  the 
conservation  programs  offered  under  the 
short-term  contract.  This  Notice  also 
includes,  in  Attachment  1,  the  November 
19  draft  of  the  “side-by-side”  version  of 
the  long-term  energy  conservation 
contract. 

BPA  initially  negotiated  a  short-term 
energy  conservation  contract  to  allow 
its  customers  and  potential  utility 
customers  to  begin  implementation  of 
conservation  throughout  the  region 
while  issues  affecting  a  long-term 
contract  offer  were  being  considered  in 
negotiations  of  utility  power  sales 
contracts  and  in  the  1961  BPA  rate 
hearing.  Meetings  for  negotiation  of  the 
short-term  contract  began  on  February 
24, 1981,  in  Portland.  Schedules 
announcing  more  meetings  were 
published  in  BPA's  weekly  calendar. 

Any  written  handouts  used  during  the 
meetings  were  made  available  upon 
request. 

The  short-term  conservation  contract 
was  offered  on  August  14, 1981,  to  all 
BPA  utility  and  Federal  agency 
customers  as  well  as  potential  BPA 
utility  customers  in  the  Pacific 
Northwest.  (Further  references  to  a 
“utility”  in  this  Notice  will  include  these 
three  groups.) 

The  initial  phase  of  negotiations 
between  BPA  and  utility  representatives 
on  the  long-term  conservation  contract 
began  on  September  23, 1981  and  ended 
on  November  13, 1981.  It  is  proposed 
that  the  long-term  agreement,  as  well  as 
the  conservation  program  exhibits  to  be 


attached  to  it,  be  offered  only  to  firm 
requirements  power  sales  and  Federal 
agency  customers  of  BPA.  The  program 
offerings  would  include  those  programs 
that  are  currently  offered  under  the 
short-term  agreement.  The  short-term 
conservation  agreement  is  due  to  expire 
on  September  8, 1982,  or  60  days  after 
the  offering  of  the  long-term  contract, 
whichever  comes  first. 

During  the  negotiations  of  the 
proposed  long-term  contract,  the 
participants  developed  what  is  referred 
to  as  a  “side-by-side”  version  of  the 
contract.  This  version  incorporates  the 
provisions  proposed  by  the  negotiating 
parties.  When  the  parties  have  not  come 
to  an  agreement,  the  differing  proposals 
and  their  sponsors  are  identified.  The 
provisions  in  the  proposed  contract  that 
are  without  authorship  identification 
have  been  preliminarily  agreed  to  by  the 
parties  as  joint  provisions. 

This  Notice  begins  a  public  review 
and  cbmment  period  on  the  proposed 
long-term  energy  conservation  contract 
After  December  10, 1981,  BPA  will  make 
available  upon  request  (1)  an 
explanatory  summary  of  the  proposed 
contract  provisions,  (2)  statements  of  the 
positions  of  the  parties  where  there  has 
been  disagreement  on  proposed  contract 
provisions,  and  (3)  exhibits  for  existing 
conservation  programs.  Requests  for  this 
material  should  be  made  to  the  Public 
Involvement  Coordinator,  Bonneville 
Power  Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212. 

Public  meetings  to  receive  oral 
comments  on  the  proposed  contracts 
will  be  held  on  January  7, 1982,  in 
Seattle,  Washington;  on  January  12, 

1982,  in  Portland,  Oregon,  and  in  Boise, 
Idaho.  Written  comments  are 
encouraged.  The  comments  and 
materials  that  result  from  the  public 
review  process  will  be  made  available 
to  the  contract  negotiation  parties.  In 
February,  BPA  plans  to  publish  the  final 
long-term  conservation  contract  and 
offer  it  to  firm  requirements  power  sales 
customers  and  Federal  agency 
customers  of  the  agency. 

DATES:  Meetings  to  receive  public 
comment  on  the  proposed  long-term 
conservation  contract  will  be  held  on 
January  7, 1982,  in  Room  A  of  the  Center 
House,  Seattle  Center,  1st  North  and 
Republican  Street,  Seattle,  Washington, 
Registration  to  provide  oral  comment 
will  begin  at  6:30  p.m.,  and  the  meeting 
will  begin  at  7  p.m.  The  meetings  on 
January  12, 1982,  will  be  held  in  the  BPA 
Auditorium,  1002  NE.  Holladay  Street, 
Portland,  Oregon;  and  in  the  Bonneville 
Room  of  the  Boise  City  Hall,  55  West 
Fort  Street,  Boise,  Idaho.  Registration  for 


both  meetings  will  begin  at  7  p.m.  and 
the  meetings  will  begin  at  7:30  p.m. 

Written  Comments  will  be  accepted 
until  January  18, 1982. 

EFFECTIVE  DATE:  December  4, 1981. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Public  Involvement 
Coordinator,  Bonneville  Power 
Administration,  P.O.  Box  12999, . 
Portland,  Oregon  97212. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  L.  Geiger,  Public  Involvement 
Coordinator,  P.O.  Box  12999,  Portland, 
Oregon  97212,  503-234-3361,  extension 
4261.  Oregon  callers  outside  of  Portland 
may  use  the  toll-free  number  800-452- 
8429;  callers  in  California,  Idaho, 
Montana,  Nevada,  Utah,  Wyoming,  and 
Washington  may  use  800-547-6048. 

Mr.  George  Gwinnutt,  Area  Manager, 
Suite  288, 1500  NE.  Irving  Street, 
Portland,  Oregon  97208,  503-234-3361, 
extension  4551 

Mr.  Ladd  Sutton,  District  Manager, 

Room  206,  211  East  Seventh  Street, 
Eugene,  Oregon  97401,  503-345-0311 
Mr.  Ronald  Wilkerson,  Area  Manager, 
Room  561,  West  920  Riverside 
Avenue,  Spokane.  Washington  99201, 
503-456-2518 

Mr.  Gordon  H.  Brandenburger,  District 
Manager,  P.O.  Box  758,  Kalispell, 
Montana  59901,  406-755-6202 
Mr.  Ronald  K.  Rodewald,  District 
Manager,  P.O.  Box  741,  Wenatchee, 
Washington  98801.  509-662-4377, 
extension  379 

Mr.  Thomas  Noguchi,  Acting  Area 
Manager,  Room  250, 415  First  Avenue 
North,  Seattle,  Washington  98109, 
206-442-4130 

Mr.  Roy  Nishi,  Area  Manager,  West  101 
Poplar,  Walla  Walla,  Washington 
99362,  509-525-5500,  extension  701 
Mr.  Robert  Laffei,  District  Manager,  531 
Lomax  Street,  Idaho  Falls.  Idaho 
83401,  208-523-2706. 

SUPPLEMENTARY  INFORMATION:  1.  Short- 
Term  Energy  Conservation  Contract. 

The  Regional  Act  requires  BPA  to 
acquire  cost-effective  conservation  and 
direct-application  renewable  resources 
to  serve  its  new  and  existing  loads.  In 
January,  BPA  held  an  organizational 
meeting  to  begin  the  negotiation  process 
for  conservation  contracts  as  well  as 
other  contracts,  such  as  the  power  sales 
and  residential  exchange  contracts.  BPA 
initially  designed  the  short-term 
conservation  contract  to  allow  utilities 
to  meet  the  Regional  Act’s  mandate  to 
begin  implementation  of  conservation 
programs  while  issues  that  would  affect 
the  long-term  contract  were  being 
considered  in  die  power  sales  contract 
negotiation  and  in  BPA’s  1981 
transmission  and  wholesale  power  rate 
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hearings.  The  short-term  energy 
conservation  contract  negotiations 
began  February  24, 1981,  and  continued 
during  regularly  scheduled  meetings 
between  BPA  and  representatives  of 
customer  groups.  BPA  announced  the 
process  for  public  participation  and 
acceptance  of  public  comments  in  the 
contracts  negotiation  process  (46  FR 
18331,  March  25, 1981).  All  sessions 
were  open  to  the  public  and  any  written 
handouts  used  during  the  meetings  were 
made  available  upon  request. 

The  short-term  contract  was  offered  to 
all  regional  utilities  on  August  14, 1981, 
and  is  due  to  expire  on  September  8, 

1982,  or  60  days  after  the  offering  of  the 
long-term  conservation  contract, 
whichever  is  earlier. 

Five  conservation  programs  have 
been  offered  under  the  short-term 
conservation  agreement.  These  are:  the 
Shower  Flow  Restrictor  Program,  the 
Water  Heater  Wrap  Program,  the  Street 
and  Area  Lighting  Program,  the 
Commercial  Lighting  and  Water  Heating 
Conservation  Program,  and  Residential 
Weatherization  (Energy  Buy-Back  and 
Zero  Interest  Loan  Options).  Each  utility 
that  signs  the  short-term  conservation 
agreement  with  BPA  may  participate  in 
any  of  these  programs  which,  if 
accepted  by  the  utility,  are  attached  to 
that  utility’s  contract  as  a  program 
exhibit. 

It  is  proposed  that  each  of  the 
programs  offered  under  the  short-term 
contract  be  offered  under  the  proposed 
long-term  energy  conservation 
agreement. 

2.  Proposed  Long-Term  Energy 
Conservation  Contract.  The  initial  phase 
of  negotiations  between  BPA  and  utility 
representatives  on  the  long-term  energy 
conservation  contract  began  on 
September  23, 1981,  and  ended  on 
November  13, 1981.  The  publicly  owned 
utilities  were  represented  by  the 
Northwest  Public  Power  Association 
(NWPPA).  The  investor-owed  utilities 
were  represented  by  the  Intercompany 
Pool  (ICP). 

It  should  be  noted  that  the  long-term 
contract  is  not  a  programmatic 
document.  It  does,  however,  assign 
responsibilities  and  describe  basic 
procedures  that  will  govern  BPA  and  the 
utilities  as  they  implement  the 
conservation  programs. 

As  with  the  short-term  contract 
negotiations,  meetings  were  open  to  the 
public  and  announced  in  BPA’s  weekly 
calendar.  Any  written  handouts  used 
during  the  meetings  were  made 
available  upon  request.  The  persons 
requesting  such  handouts  received 
individual  notice  from  the  Public 
Involvement  Coordinator  of  a  final 


regotiation  session  held  November  9-13, 
1981,  in  Portland. 

As  a  result  of  these  negotiations,  the 
parties  compiled  the  “side-by-side” 
version  of  the  proposed  long-term 
conservation  contract  (see  Attachment 
1).  The  provisions  in  the  proposed 
contract  that  are  without  authorship 
identification  have  been  preliminarily 
agreed  to  by  the  parties  as  joint 
provisions.  When  the  parties  have  not 
come  to  an  agreement,  the  differing 
proposals  and  their  sponsors  are 
identified.  These  proposed  contract 
provisions  have  not  been  finally 
approved  by  any  of  the  parties. 

BPA  is  currently  preparing  an 
explanatory  summary  of  the  contract 
provisions  and  statements  of  the 
positions  of  the  parties  when  there  has 
been  disagreement  on  the  proposed 
contract  provisions.  The  summary, 
statements  of  positions,  and  exhibits  for 
existing  conservation  programs  will  be 
available  after  December  10, 1981,  upon 
request  to  the  Public  Involvement 
Coordinator. 

BPA  has  scheduled  meetings  to 
receive  oral  comments  on  the  proposed 
long-term  conservation  contract.  The 
meetings  will  be  held  on  January  7, 1982, 
in  Room  A  of  the  Center  House,  Seattle 
Center,  1st  North  and  Republican  Street, 
Seattle,  Washington.  Registration  to 
provide  oral  comment  will  begin  at  6:30 
p.m.,  and  the  meeting  will  begin  at  7  p.m. 
The  meetings  on  January  12, 1982,  will 
be  held  in  the  BPA  Auditorium,  1002  NE. 
Holladay,  Portland,  Oregon;  and  in  the 
Bonneville  Room  of  the  Boise  City  Hall, 
55  West  Fort  Street,  Boise,  Idaho. 
Registration  for  both  meetings  will  begin 
at  7  p.m.  and  the  meetings  will  begin  at 
7:30  p.m. 

Written  comments  will  also  be 
accepted  and  should  be  sent  to  the 
Public  Involvement  Coordinator  by 
January  18, 1982. 

The  comments  and  materials  that 
result  from  the  public  review  process 
will  be  made  available  to  the  contract 
negotiation  parties:  In  February  BPA 
plans  to  publish  the  final  long-term 
energy  conservation  contract  and  offer 
the  contract  to  the  qualifying  utilities. 

3.  Eligibility  Requirements  for 
Participating  in  the  Proposed  Long-Term 
Energy  Conservation  Contract  and  the 
Program  Exhibits.  All  utilities  that  are 
firm  requirements  power  sales 
customers  of  BPA,  including  Federal 
agency  customers,  would  be  eligible  to 
sign  the  long-term  conservation 
agreement  and  to  participate  in  the 
conservation  programs  offered  under  the 
contract. 

Other  contracts  will  be  used  for 
conservation  programs  with  direct- 
service  industrial  customers,  State  and 


local  governments,  and  other  entities. 
BPA  plans  to  develop  these  contracts  at 
a  future  date. 

4.  Impact  of  the  Proposed  Provisions 
of  the  Long-Term  Energy  Conservation 
Contract  on  the  Programs  Offered 
Under  the  Short-Term  Energy 
Conservation  Contract.  The  five 
conservation  programs  offered  under  the 
short-term  conservation  contract  will 
also  be  offered  under  the  proposed  long¬ 
term  conservation  contract.  For  the  most 
part,  the  program  details  will  not  be 
affected.  However,  the  proposed  long¬ 
term  contract  requires  a  utility  to 
establish  program  implementation  goals 
which  will  be  compared  to  regional 
goals  BPA  will  establish  for 
conservation  to  be  achieved  under  each 
program. 

Under  the  short-term  conservation 
agreement,  the  programs  did  not  contain 
a  regional  goal,  and  the  right  of  a  utility 
to  receive  BPA  funds  and  the  amount  of 
funds  to  be  received  under  the  programs 
were  not  conditioned  on  the  utility 
successfully  achieving  any  given  amount 
of  conservation  in  its  service  area. 

Under  the  proposed  long-term 
contract,  BPA  will  establish  regional 
goals  for  each  program  that  it  offers. 
Initially,  these  regional  goals  will  be 
based  on  the  program  planning 
assumptions  (see  tables  1-5).  The 
planning  assumptions  consist  of  two 
components.  First,  they  estimate  the 
amount  of  conservation  that  is  available 
in  the  region  under  the  program. 
Secondly,  they  estimate  the  amount  of 
that  potential  conservation  that  which 
utility  can  reasonably  expect  to  achieve 
in  its  service  area  under  the  program. 

Table  1.— Shower  Flow  Restrictor 
Program 

[1-year  program  to  dtetebute  two  shower  flow  restrictors  per 
residence] 


Number  available  residences - *1,961,346 

Number  achievable  installations _ * 392,269 

1 80%  o<  residential  customers  with  electric  water  heaters 
do  not  have  shower  flow  restrictors  (Pacffic  Northwest  Resi¬ 
dential  Energy  Surrey,  August  1980). 

‘About  20%  ol  those  customers  who  receive  the  shower 
flow  restrictors  will  actually  install  them  (BPA  stall  estimate). 


Table  2.— Water  Heater  Wrap 

(2-year  program  to  instal  wraps  on  electric  water  heaters.) 


Electee  water  heaters 

Public 

utilities 

Investor- 

owned 

utilities 

Total 

Number  available . 

‘781,120 

<1,171,680 

>1.952,800 

Number  achievable . 

•586,000 

‘659,0000 

1,245.000 

1 40%  ol  total  electric  water  heaters  are  In  public  utilities 
and  60%  are  in  investor-owned  utilities  (Paciiic  Northwest 
Residential  Energy  Survey,  August  1980). 

*80%  ol  region’s  water  heaters  are  available  tor  wrap 
(Paciiic  Northwest  Residential  Energy  Survey,  August  1980). 

•75%  achievable  (BPA  staff  estimate). 

4  56%  wifl  be  wrapped  under  BPA  program  which  assumes 
approximately  220.000  heaters  independently  wrapped  since 
data  collection  ol  PNW  Residential  Energy  Survey  (BPA  staff 
estimate). 
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Table  3.— Street  and  Area  Lighting 
Program 

[5-year  program  to  convert  street  and  area  lighting  to  lower 
wattage  lights] 


■446.800 

■335,000 

1 BPA  staff  estimate. 

*  75%  of  available  lights  (BPA  staff  estimate] 


Table  4.— Commercial  Lighting  and  Water 
Heating  Conservation  Program 

[2-year  porogram  to  install  water  heater  wraps,  shower-flow 
restrictors,  and  replace  standard  lamps,  and  distribute 
energy  conservation  information  to  commercial  consum¬ 
ers.] 


Number 

Water  | 
heater  i 
wraps  ^ 

Shower  j 
flow 

restrictors 

Lamps 

Available  commercial 

■500,000 

■500,000 

>500,000 

Achievable . 

*150,000 

■500,000 

•4,500,000 

'BPA  Distributor  Financial  Data  Base  and  KDU  Financial 
Data  Base. 

2  30%  of  available  (BPA  staff  estimate). 

■Average  one  restrictor  per  consumer  (BPA  staff  esti¬ 
mate). 

4  Nine  lamps  per  consumer  (BPA  staff  estimate) 


Table  5.— Residential  Weatherization 

[Energy  buy-back  and  zero  interest  loan  options] 


10-year  program  to  weatherize  single-family,*  electrically 
spaoe-heated  residences. 


Residences 

Public 

utilities 

Investor 

owned  Total 

utilities 

■300,800 
» 135,360 

■272,450  573,250 

4 177,070  i  s312,430 

•While  the  planning  assumptions  only  include  single-family 
dwekmgs.  the  program  is  available  for  all  buildings  used  for 
residential  purposes  including  multiunit  buildings  and  mobile 
homes. 

1  BPA  Residential  Sector  Resource  Assessment 

2  Investor-Owned  Utilities. 

■30%  market  penetration  by  1985  and  45%  by  1990  (BPA 
staff  estimate). 

4  Estimated  60-70%  market  penetration  by  1985  (IOU 
estimate). 

5  55%  market  penetration  (BPA  staff  estimate) 

While  BPA  will  use  the  above 
planning  assumptions  initially  to 
measure  performance  under  the 
programs,  these  estimates  of  the  amount 
of  conservation  available  in  the  region 
for  the  various  programs  have  various 
degrees  of  reliability.  For  example,  in 
the  residential  sector  the  number  of 
candidates  for  water  heater  wraps  can 
be  predicted  with  reasonable  accuracy 
based  on  the  statistical  information  that 
is  available  on  the  housing  stock  in  the 
region.  However,  there  is  very  little 
information  on  the  number  of 
candidates  for  wraps  in  the  commercial 
sector  of  the  region.  So,  the  regional  goal 
based  cm  the  number  of  candidates  for 
wraps  in  the  residential  sector  is  much 
more  reliable  than  the  regional  goal 
based  on  the  number  of  candidates  for 
water  heater  wraps  in  the  commercial 
sector. 

The  estimates  of  the  amount  of  the 
potential  conservatioh  that  is  actually 


achievable  is  subject  to  even  greater 
uncertainty  than  the  estimates  of  the 
potential  conservation.  For  example,  the 
rate  of  implementation  of  the  program 
measures  depends  on  the  marketing  of 
the  program  and  the  level  of  consumer 
incentive.  It  also  depends  upon  the  level 
of  incentives  and  resources  available  to 
the  entities  implementing  the  programs. 
BPA  feels  that  the  regional  goal  for  the 
amount  of  potential  conservation  should 
be  realistic.  If  that  goal  is  not  being  met, 
then  changes  should  be  made  in  the 
programs  so  that  the  goal  is  achieved. 
However,  the  regional  goal  is  an 
estimate;  it  may  be  too  low  or  too  high. 

If  necessary,  BPA  will  change  the 
regional  goal  to  reflect  the  operating 
experience  of  the  programs. 

Under  the  proposed  long-term 
contract,  the  utilities  will  submit  to  BPA 
their  implementation  goals  for  each 
program  that  they  accept.  The 
implementation  goals  will  describe  the 
units  of  accomplishment  that  are 
available  in  the  utility’s  service  area 
under  the  program,  and  an  expected 
level  of  implementation  specified  in 
terms  of  the  units  of  accomplishment  the 
utility  expects  to  complete  during  each 
budget  year  for  the  life  of  the  program. 
For  example,  a  small  utility  may 
determine  that  5,000  water  heaters  are 
available  for  wraps  in  its  service  area. 

Of  those  5,000  potential  candidates  for 
wraps,  they  will  be  able  to  wrap  2,000 
each  year  for  the  2-year  life  of  the 
program. 

Then,  BPA  will  compare  the  utility’s 
implementation  goal  with  the  regional 
goal  BPA  has  established  for  each 
program. 

To  encourage  the  utility's  forceful 
implementation  of  the  program 
measures,  BPA  has  proposed  that  if  the 
utility’s  implementation  plan  represents 
a  good  faith  effort  to  accomplish  that 
portion  of  the  regional  goal  that  applies 
to  that  utility’s  service  area,  BPA  will 
agree  not  to  offer  that  program  to 
another  entity  in  the  utility’s  service 
area  without  the  agreement  of  the  utility. 

If  the  utility  falls  short  of  the 
implementation  goal  that  it  has 
established,  then  BPA  may  revoke  the 
exclusivity  agreement,  and  may  restrict 
that  utility’s  future  requests  for  funding. 

BPA  believes  that  the  regional  goals 
and  the  utility  implementation  goals  for 
the  conservation  programs  offered  under 
the  long-term  energy  conservation 
contract  will  provide  an  effective 
measure  of  achievable  conservation  and 
will  facilitate  rapid  and  reliable 
development  of  the  conservation 
resource  in  the  region. 


Dated:  November  27, 1981. 

James  J.  Jura, 

Acting  Administrator. 

This  is  a  preliminary  draft  of  language 
negotiated  by  the  Intercompany  Pool 
(ICP),  Northwest  Public  Power 
Association  (NWPPA),  and  Bonneville 
except  where  indicated. 

Energy  Conservation  Agreement 
Executed  By  the  United  States  of 
America  Department  of  Energy  Acting 
By  and  Through  the  Bonneville  Power 
Administration  and 

Index  to  Sections 

Section 

1.  Definitions 

2.  Term  of  Agreement 

3.  Termination  of  Prior  Agreement 

4.  Entire  Agreement 

5.  Amendment  of  Agreement 

6.  Exhibits 

7.  Programs 

8.  Implementation  Goals 

9.  Submittal  and  Approval  of  the  Utility's 
Budget 

10.  Limitation  of  Program  Funds 

11.  Compensation  Levels 

12.  Payment 

13.  Consideration  (and  Eligibility) 

14.  Arrangements  with  Consumers  and 
Electric  Utilities 

15.  Publicity  and  Advertising 

16.  Program  Records 

17.  Program  Reports 

18.  Program  Audits 

19.  Evaluation 

20.  Indemnification 

-  21.  Disclaimer  of  Liability 

22.  Compliance  With  Law 

23.  Notices  and  Other  Communications 

24.  Termination 

25.  Assignment  of  Agreement 

26.  Governing  Law 

27.  Allocation  of  Costs 

28.  Training 

29.  Arrangements  with  Other  Entities 

30.  Coordination 

31.  Double  Payments 

32.  Cooperation  with  Council 
Exhibit  A  (Program  Offerings) 

Exhibit  B  (Utility-Designed  Programs) 
Exhibit  C  (Payment  Methods) 

Exhibit  D  (Form  BPA-1418-F,  Monthly 

Financial  Summary) 

Exhibit  E  (Provisions  Required  by  Statute 
or  Executive  Order) 

This  agreement,  executed - . 

19-—,  by  the  United  States  of  America, 
Department  of  Energy,  acting  by  and 
through  the  Bonneville  Power 
Administration  (Bonneville),  and 
- (Utility),  a 


Whereas  Bonneville  is  required  by  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  P.L.  96- 
501  (Regional  Act),  to  acquire  cost- 
effective  conservation  and  cost-effective 


Witnesseth 
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direct  application  renewable  resources 
and  to  implement  cost-effective 
conservation  measures;  and 

Whereas  Bonneville,  to  the  extent 
conservation  measures  or  acquisition  of 
resources  require  direct  arrangements 
with  consumers,  is  obligated  by  the 
Regional  Act  to  make  maximum 
practicable  use  of  its  customers  in 
administering  and  carrying  out  such 
arrangements;  and 

Whereas  the  parties  intend  to  jointly 
implement  conservation  measures  and 
provide  for  the  acquisition  of 
conservation  and  direct  application 
renewable  resources  to  achieve 
reductions  in  electric  power 
consumption; 

Now,  Therefore,  the  parties  hereto 
mutually  agree  as  follows; 

1.  Definitions. — (  )  “Approved 
Budget”  means  the  total  amount  which 
Bonneville  is  bound  to  pay  the  Utility 
under  a  Program  during  a  Budget  Year. 

(  )  “Budget  Year"  means  the  period 
commencing  each  year  on  October  1  and 
ending  the  following  September  30, 
except  that  the  Budget  Year  during  the 
initial  year  that  the  Utility  participates 
in  a  Program  means  the  period 
commencing  on  the  date  the  Utility 
accepts  the  offer  of  the  Program  and 
ending  on  the  following  September  30. 

(  )  “Conservation"  means  any 
reduction  in  Electric  Power  consumption 
as  a  result  of  installation  of  direct 
application  renewable  resources  or 
increases  in  the  efficiency  of  energy  use. 
production,  or  distribution. 

(  )  “Consumer”  means  any  end  user 
of  Electric  Power  in  the  Region. 

(  )  “Consumer  Incentive"  means  any 
payment  made  to  or  benefit  received  by 
a  Consumer  under  a  Program 

(  )  “Council”  means  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
established  pursuant  to  Section  4  of  the 
Regional  Act. 

(  )  “Effective  Date"  means  2400 
hours  on  the  date  of  the  signing  of  this 
Agreement  by  the  Utility. 

(  )  “Electric  Power"  means  electric 
peaking  capacity,  or  electric  energy,  or 
both. 

(  )  [NWPPA/BPA]  “Electric  Utility" 
means  either  a  utility  which  is  a  firm 
requirements  power  sales  customer  of 
Bonneville  which  sells  Electric  Power  to 
Consumers  in  the  Region  or  a  Federal 
agency  customer  of  Bonneville. 

(  )  [ICP]  “Electric  Utility”  means  a 
utility  selling  Electric  Power  to 
Consumers  in  the  Region  or  a  Federal 
agency  customer  of  Bonneville. 

(  )  “Measure"  means  the  installation 
or  distribution  of  materials  or  devices  or 
the  provision  of  services,  as  decribed  in 
a  Program,  which  are  intended  to 


accomplish  a  reduction  in  Electric 
Power  consumption. 

(  )  “Plan"  means  the  Regional 
Electric  Power  and  Conservation  Plan 
(including  any  amendments  thereto) 
adopted  pursuant  to  the  Regional  Act. 

(  )  “Prior  Agreement"  means  the 
short-term  Energy  Conservation 
Agreement  offered  by  Bonneville  on  July 
10, 1981. 

(  )  “Program”  means  a  Conservation 
or  direct  application  renewable 
Resource  program  offered  or  accepted 
by  Bonneville  pursuant  to  this 
Agreement. 

(  )  “Region"  means  the  same  as 
defined  in  the  Regional  Act,  including 
any  amendments  thereto. 

(  )  “Resource”  means  actual  or 
planned  load  reduction  resulting  from 
direct  application  of  a  renewable  energy 
resource  by  a  Consumer  or  from  a 
Conservation  Measure. 

(  )  "Utility  Costs”  means  all  costs 
related  to  the  implementation  and 
administration  of  a  Program  other  than 
Consumer  Incentives  or  special 
incentives  that  are  described  in  section 
11(c). 

(  )  “Utility-Designed  Program" 
means  any  Program  for  energy  savings 
designed  for,  or  on  behalf  of,  the  Utility 
for  implementation  within  its  own 
service  area,  and  which  is  not  similar  to 
any  Program  previously  developed  and 
offered  to  all  Electric  Utilities  pursuant 
to  this  Agreement. 

3.  Termination  of  Prior  Agreement. 

The  Prior  Agreement,  if  executed  by  the 
Utility,  is  hereby  terminated  as  of  the 
Effective  Date,  except  that,  pursuant  to 
Section  2  of  the  Prior  Agreement,  all 
obligations  arising  therefrom  shall  be 
preserved  until  satisfied. 

4.  Entire  Agreement.  This  Agreement 
sets  forth  the  entire  agreement  of  the 
parties  and  supersedes  any  and  all  prior 
agreements  with  respect  to  the  subject 
matter  of  this  Agreement,  except  with 
respect  to  agreements  for  pilot  programs 
in  which  the  Utility  is  participating  with 
Bonneville  on  the  date  of  offering  of  this 
Agreement.  The  rights  and  obligations  of 
the  parties  hereunder  shall  be  subject  to 
and  governed  by  this  Agreement, 
including  the  Exhibits  attached  hereto. 
The  headings  used  in  this  Agreement 
and  in  the  Exhibits  are  for  convenient 
reference  only  and  shall  not  affect  the 
interpretation  of  this  Agreement. 

5.  Amendment  of  Agreement — (a) 
Except  as  provided  in  subsections  (b), 
(c).  (d).  and  (i)  below,  and,  except  with 
respect  to  Utility-Designed  Programs 
established  under  section  7(f),  the 
provisions  of  this  Agreement  may  be 
amended  only  by  mutual  written 
agreement  of  the  parties  subsequent  to 
the  completion  of  the  following: 


(1)  Distribution  of  a  copy  of  the 
proposed  amendment  to  all  Electric 
Utilities  or  their  representatives  for  their 
review  and  comment; 

(2)  Good  faith  negotiations  between 
Bonneville  and  all  Electric  Utilities  or 
their  representatives  pursuant  to 
subsection  (h)  below;  and 

(3)  Offer  of  the  amendment  to  all 
Electric  Utilities. 

(b)  Except  for  initial  offering  of 
Programs,  Bonneville  may  restrict  the 
offering  of  any  amendment  if: 

(1)  [BPA  Provision]  The  Utility  fails  to 
achieve  the  expected  units  of 
accomplishment  contained  in  the 
Utility’s  implementation  goal  for  any 
Budget  Year  under  a  Program;  or 

(2)  The  Utility  has  been  terminated  for 
nonconformance  as  indicated  in  section 
25(b)(1). 

(c)  Bonneville  may  amend  Exhibit  A 
to  reflect  the  listing  of  new,  revised,  or 
terminated  Programs. 

(d)  [BPA  Provision]  If  Bonneville 
determines  that  any  Program  presents  a 
health  or  safety  threat  to  Consumers, 
Bonneville  shall  notify  all  Electric 
Utilities  of  the  health  or  safety  threat 
and  provide  all  Electric  Utilities  with  a 
proposed  amendment  to  remove  the 
health  or  safety  threat  The  proposed 
amendment  shall  contain  such  revised 
terms  and  conditions  as  are  appropriate. 
The  proposed  amendment  shall  be 
accompanied  by  a  detailed  description 
of  the  health  and  safety  threat  perceived 
by  Bonneville,  together  with  a  list  of  the 
scientific,  medical,  or  other  references 
upon  which  Bonneville  has  based  its 
conclusions.  All  Electric  Utilities 
participating  in  such  Program  shall  have 
30  days  within  which  to  comment  on  the 
proposed  amendment  Upon  the 
expiration  of  such  30-day  period,' 
Bonneville  shall  consider  the  comments, 
revise  the  proposed  amendment  if 
appropriate,  and  provide  the 
amendment  to  all  Electric  Utilities.  To 
the  extent  that  the  amendment  provided 
by  Bonneville  causes  an  increase  in  cost 
by  the  Utility,  the  amendment  shall 
provide  for  reimbursing  the  Utility  for 
such  additional  reasonable  costs. 

(d)  [NWPPA/ICP  Provision]  If 
Bonneville,  based  upon  a  finding  or 
determination  of  a  state  or  federal 
agency  having  jurisdiction,  determines 
that  any  Program  presents  a  health  or 
safety  threat  to  Consumers,  Bonneville 
shall  notify  all  Electric  Utilities  of  the 
health  or  safety  threat  and  provide  all 
Electric  Utilities  with  a  proposed 
amendment  to  remove  the  health  or 
safety  threat.  The  proposed  amendment 
shall  contain  such  revised  terms  and 
conditions  as  are  appropriate.  The 
proposed  amendment  shall  be 
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accompanied  by  a  detailed  description 
of  the  health  and  safety  threat  perceived 
by  Bonneville,  together  with  a  list  of  the 
scientific,  medical,  or  other  references 
upon  which  Bonneville  has  based  its 
conclusions,  and  a  copy  of  the  agency 
finding  or  determination.  All  Electric 
Utilities  participating  in  such  Program 
shall  have  30  days  within  which  to 
comment  on  the  proposed  amendment. 
Upon  the  expiration  of  such  30-day 
period,  Bonneville  shall  consider  the 
comments,  revise  the  proposed 
amendment  if  appropriate,  and  provide 
the  amendment  to  all  Electric  Utilities. 

To  the  extent  that  the  amendment 
provided  by  Bonneville  causes  an 
increase  in  cost  by  the  Utility,  the 
amendment  shall  provide  for 
reimbursing  the  Utility  for  such 
additional  reasonable  costs. 

(e)  The  parties  shall  negotiate, 
pursuant  to  subsection  (a)  above, 
amendments  as  may  be  necessary  to: 

[BPA  Provision]  (See  Section  32.) 

(1)  [NWPPA/ICP  Provision]  Permit  the 
Plan  adopted  by  the  Council  to  be 
effective  in  the  manner  and  for  the 
purposes  set  forth  in  sections  4  and  6  of 
the  Regional  Act; 

(2)  Accommodate  the  analysis  made 
by  the  Council  as  specified  in  section 
4(k)  of  the  Regional  Act;  and 

(3)  Accommodate  the  results  of  the 
periodic  review  of  this  Agreement, 
which  shall  be  conducted  no  less 
frequently  than  every  five  years  during 
the  term  hereof,  and  the  periodic  review 
of  the  provisions  of  each  Program,  which 
shall  be  conducted  no  less  frequently 
than  every  two  years  during  the  term 
thereof. 

(f)  Whenever  possible,  amendments, 
other  than  the  initial  offering  of 
Programs,  shall  be  offered  no  later  than 
March  1  of  each  year. 

(g)  All  amendments  shall  be  effective 
on  the  date  specified  therein. 

(h)  Representatives  from  Bonneville 
and  those  Electric  Utilities  that  desire  to 
participate  shall  meet  quarterly  each 
year  for  the  purposes  of  negotiating 
amendments  to  or  conducting  periodic 
review  of  this  Agreement.  Notice  of  the 
specific  date,  time,  place,  and  agenda 
for  such  meetings  shall  be  given  by 
Bonneville  to  all  Electric  Utilities  no 
later  than  15  days  prior  to  such  meeting. 
The  Utility  shall  have  the  opportunity  to 
add  items  to  the  agenda.  Upon  seven 
days  notice  of  the  time,  place  and 
agenda,  to  all  Electric  Utilities, 
Bonneville  may  call  special  meetings  for 
the  same  purposes. 

(i)  Bonneville  may  amend  a  Program 
to  revise  the  regional  Program  goal  for 
such  Program  at  any  time  after  it  has 
consulted  with  the  entities  referred  to  in 


section  8(a)  concerning  the  reasons  for 
such  revision. 

6.  Exhibits.  Exhibit  A  (Program 
Offerings),  Exhibit  B  (Utility-Designed 
Programs),  Exhibit  C  (Payment 
Methods),  Exhibit  D  (Form  BPA-1418-F, 
Monthly  Financial  Summary),  and 
Exhibit  E  (Provisions  Required  by 
Statute  or  Executive  Order)  are  hereby 
made  a  part  of  this  Agreement. 

7.  Programs.— (a)  The  attached 
Exhibit  A  lists  all  Programs  available 
under  this  Agreement.  Bonneville 
represents  that  the  Programs  listed  on 
Exhibit  A  have  been  offered  to  all 
Electric  Utilities. 

(b)  Each  Program  selected  by  the 
Utility  is  attached  hereto  and 
incorporated  herein  by  reference, 
effective  upon  the  date  of  signing  by  the 
Utility.  Participation  in  any  Program 
shall  be  in  such  Program  as  it  exists  on 
the  date  of  signing  by  the  Utility. 

(c)  The  parties  may  develop 
additional  Programs  by  following  the 
procedures  in  section  5(a). 

(d)  Bonneville,  in  initially  offering 
Programs  hereunder  and  in  proposing 
additional  Programs,  shall  distribute  to 
all  Electric  Utilities  a  description  of  the 
proposed  Program  along  with  an 
economic  evaluation  of  the  Program 
pursuant  to  the  cost-effective  criteria 
defined  in  section  3  of  the  Regional  Act. 

(e)  Notwithstanding  this  Agreement, 
Bonneville  and  the  Utility  may  execute 
contracts,  pursuant  to  section  6(d)  of  the 
Regional  Act,  to  conduct  experimental, 
developmental,  demonstration,  or  pilot 
projects. 

(f)  Notwithstanding  subsection  (c) 
above,  the  Utility  may,  by  complying 
with  the  procedures  and  standards  set 
forth  in  Exhibit  B  to  this  Agreement, 
offer  to  Bonneville  Utility-Designed 
Programs  for  implementation  within  its 
own  service  area.  Amendments  to  such 
Programs  shall  be  by  mutual  written 
agreement  of  the  parties.  A  Utility- 
Designed  Program  may  be  made 
available  to  all  Electric  Utilities  by 
following  the  procedures  in  section  5(a). 

8.  Implementation  Goals. — (a) 
Regional  Program  Goals.  Each  Program 
shall  contain  a  regional  Program  goal 
which  estimates  die  amount  of  reduction 
in  Electric  Power  consumption  which  is 
achievable  in  the  Region  under  that 
Program.  Such  goal  shall  be  based  on 
Bonneville’s  best  estimate  of  such 
amount  available  in  the  Region  under 
the  Program  and  Bonneville’s  projection 
of  the  units  of  accomplishment  it 
expects  to  be  completed  under  the 
Program.  Bonneville  shall  consult  with 
the  Electric  Utilities  and  other  interested 
entities  prior  to  establishing  or  revising 
the  goal  for  any  Program. 


(b)  Utility  Implementation  Goal. 

Either  by  May  1  of  the  initial  Budget 
Year  or  upon  execution  of  a  Program  by 
the  Utility  if  the  initial  Budget  Year  is 
less  than  five  months,  the  Utility  shall 
submit  to  Bonneville  an  implementation 
goal  for  accomplishing  the  reduction  in 
Electric  Power  consumption  achievable 
in  its  service  area  under  each  Program 
which  the  Utility  elects  to  accept.  Such 
goal  shall  consist  of  the  Utility’s  best 
estimate  of:  (1)  the  units  of 
accomplishment  available  in  its  service 
area  under  the  Program;  and  (2)  an 
expected  level  of  implementation 
specified  in  terms  of  units  of 
accomplishment  the  Utility  expects  to 
complete  during  each  Budget  Year  in  its 
service  area  during  the  term  of  the 
Program.  The  Utility  shall  consult  with 
Bonneville  in  the  development  of  its  goal 
for  implementation  of  each  Program  and 
shall  include  the  expected  level  of 
implementation  in  the  budget  request  for 
the  Program  submitted  pursuant  to 
section  9(b)  for  any  Budget  Year  other 
than  the  initial  Budget  Year. 

(c)  Consistency  Review.  Bonneville,  in 
consultation  with  the  Utility,  shall 
review  the  implementation  goal 
provided  pursuant  to  subsection  (b) 
above  to  determine  whether  the  Utility’s 
expected  units  of  accomplishment  are 
consistent  with  the  regional  Program 
goal.  Such  review  shall  be  completed  no 
later  than  60  days  after  the  Utility 
submits  an  implementation  goal.  If 
Bonneville  during  such  consultation 
determines  that  the  Utility's 
implementation  goal  is  consistent  with 
that  portion  of  the  regional  Program  goal 
which  is  achievable  in  the  Utility’s 
service-area,  Bonneville  agrees  to 
contract  exclusively  with  the  Utility,  or 
with  entities  approved  by  the  Utility,  to 
achieve  reductions  in  Electric  Power 
consumption  under  the  Program  in  the 
Utility’s  service  area  for  such  Budget 
Year.  In  making  such  determination 
Bonneville  shall  consider  similar 
programs  undertaken  by  the  Utility 
which  achieve  comparable  savings. 

(d)  Revised  Implementation  Goal.  (1) 
The  Utility  may  submit  a  revised 
implementation  goal  for  any  Program  at 
any  time.  Such  revised  implementation 
goal  shall  be  effective  for  any  Budget 
Year  which  commences  no  sooner  than 
five  months  after  the  date  the  Utility 
submits  such  revised  goal  or  on  a  date 
mutually  agreed  to  by  the  parties. 
Bonneville  shall  review  such  revised 
goal  in  the  manner  described  in 
subsection  (c)  above. 

(2)  To  the  extent  that  the  Utility’s 
Approved  Budget  is  less  than  the  amont 
requested  by  the  Utility  pursuant  to 
section  9(b),  the  expected  units  of 
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accomplishment  in  the  Utility’s 
implementation  goal  shall  be  adjusted  to 
reflect  the  Utility’s  Approved  Budget. 

9.  Submittal  and  Approval  of  the 
Utility’s  Budget. — (a)  Initial  Budget 
Request  Prior  to  or  at  the  time  of  the 
initial  offering  of  a  Program,  Bonneville 
shall  advise  the  utility  of  the  allocated 
share  of  initial  Program  funds  which 
Bonneville  has  established  for  such 
Utility.  If  the  Utility  accepts  the  Program 
and  submits  a  budget  request  within  the 
60-day  period  commencing  with  the  date 
of  offering  a  Program,  the  Utility’s 
minimum  Approved  Budget  for  the 
initial  Budget  Year  shall  be  such 
Utility's  allocated  share  unless  the 
Utility  requests  a  lower  budget  amount. 
During  the  initial  Budget  Year  all  budget 
requests  submitted  within  the  60-day 
period  shall  have  priority  over  all  other 
budget  requests.  Late  budget  request 
submittals  shall  be  considered  by 
Bonneville  in  order  of  their  receipt 

(b)  Subsequent  Budget  Requests.  The 
Utility  shall  submit  all  subsequent 
budget  requests  to  Bonneville  by  May  1 
preceding  each  Budget  Year.  Late  budget 
request  submittals  shall  be  considered 
by  Bonneville  in  order  of  their  receipt. 

(c)  Budget  Approval.  Within  30  days 
of  submittal  of  a  budget  request  for  die 
initial  Budget  Year  or  prior  to  August  1 
before  any  other  Budget  Year, 

Bonneville  shall  approve  the  Utility’s 
budget  request,  approve  a  portion  of  the 
Utility’s  budget  request,  or  inform  the 
Utility  that  no  funds  are  currently 
available.  Bonneville  may  approve  less 
than  the  Utility’s  entire  budget  request 
if: 

(1)  There  are  currently  not  enough 
funds  available  to  meet  the  Utility’s 
budget  request  and  the  budget  requests 
of  other  participating  Electric  Utilities; 

(2)  Bonneville  has  determined  that  the 
Utility’s  budget  request  does  not  meet 
the  expected  units  of  accomplishment 
contained  in  the  Utility’s 
implementation  goal; 

(3)  The  Utility’s  budget  request  does 
not  meet  the  requirements  of  subsection 
(g)  below;  or 

(4)  Bonneville  has  not  completed  its 
review  of  the  Utility’s  budget  request 
and  the  requests  of  other  participating 
Electric  Utilities.  Bonneville  shall  advise 
the  Utility  in  writing  of  its  Approved 
Budget  and  inform  the  Utility  of  the 
reasons  if  less  than  the  Utility’s  entire 
budget  request  is  approved. 

(d)  Use  of  Funds.  If  Bonneville  has 
approved  a  portion  of  the  Utility’s 
budget  request,  such  funds  shall  be  used 
for  Measures  installed  during  the  next 
Budget  Year  unless  otherwise  agreed  by 
the  parties.  Subject  to  the  provisions  of 
subsection  (a)  above,  if  Bonneville  is 
unable,  by  reason  of  subsection  (c)(1) 


above,  to  meet  the  entire  budget 
requests  of  all  Electric  Utilities 
participating  in  a  Program,  Program 
funds  shall  be  used  for  Measures 
installed  during  the  next  Budget  Year. 

(e)  Reduction  of  Approved  Budget.  If 
the  Utility  fails  to  achieve  its  expected 
units  of  accomplishment  during  any 
Budget  Year,  Bonneville  may  reduce  the 
Approved  Budget  during  the  subsequent 
Budget  Year  to  reflect  the  units  of 
accomplishment  Bonneville  expects  the 
Utility  can  achieve  unless  the  Utility 
demonstrates  to  Bonneville  that  its 
failure  to  achieve  its  expected  units  of 
accomplishment  was  caused  by  events 
beyond  its  control.  Bonneville  shall 
notify  the  Utility  in  writing  of  any 
reduction  of  its  Approved  Budget 

(f)  Budget  Adjustments.  (1)  If 
Bonneville  is  able  to  increase  the 
Utility’s  Approved  Budget  due  to  a 
change  in  the  conditions  specified  in 
(c)(1)  through  (c)(4)  above,  Bonneville 
shall  notify  the  Utility  of  its  new 
Approved  Budget  based  on  the  amount 
requested  by  the  Utility  pursuant  ot 
subsection  (b^  above,  as  soon  as 
possible. 

(2)  At  any  time  during  a  Budget  Year, 
the  Utility  may  request  a  change  in  its 
Approved  Budget  for  such  year. 
Bonneville  may  agree  to  change  the 
Utility's  Approved  Budget  for  such 
Budget  Year.  To  the  extent  that 
Bonneville  has  approved  the  budget 
requests  of  the  Utility  and  other 
participating  Electric  Utilities 
established  pursuant  to  subsection  (a)  or 
(b)  above,  Bonneville  shall  approve 
requests  for  increases  in  an  Approved 
Budget  by  the  Utility  and  other 
participating  Electric  Utilities  in  order  of 
their  receipt  by  Bonneville. 

(g)  Budget  Submittal  Requirements. 

All  budgets  submitted  pursuant  to  this 
Agreement  shall  comply  with  the 
following  requirements: 

(1)  Budgets  shall  reflect  the  expected 
units  of  accomplishment  contained  in 
the  Utility’s  implementation  goal  except 
during  the  initial  Budget  Year  of  a 
Program  and  as  otherwise  agreed  by  the 
parties. 

(2)  Budgets  shall  separately  estimate 
Utility  Costs,  Consumer  Incentives,  and 
requests  for  retroactive  reimbursement 
pursuant  to  section  12. 

(3)  Budgets  shall  include  nonbinding 
quarterly  estimates  of  the  items 
specified  in  (2)  above. 

(4)  Budgets  shall  conform  to  any 
requirements  for  budget  requests 
contained  in  a  Program. 

10.  Limitation  of  Program  Funds. — (a) 
Bonneville  shall  notify  the  Utility  upon 
determining  that  the  amount  of  funds 
available  for  any  Program  may  be 
exhausted  before  the  normal 


termination  of  such  Program.  Such 
notice  shall  be  given  no  later  than  90 
days  before  the  date  of  projected 
exhaustion  of  funds.  Bonneville,  to  the 
extent  of  its  authority,  shall  use  its  best 
efforts  to  obtain  further  funds  to  cover 
all  Program  expenses. 

(b)  Within  the  total  amounts 
established  in  the  Utility’s  Approved 
Budget,  Bonneville  shall  pay  for 
Measures  that  are  completed  pursuant 
to  the  Program  within  60  days  following 
the  notice  given  pursuant  to  subsection 
(a)  above. 

(c)  If  the  available  Program  funds  for  a 
Budget  Year  are  exhausted  prior  to  the 
Utility  completing  the  work  in  its 
Approved  Budget,  the  Program  term  will 
be  extended  as  mutually  agreed  by  the 
parties. 

11.  Compensation  Levels. — (a) 
Compensation  levels  for  Utility  Costs 
and  Consumer  Incentives  for  a  Program 
shall  be  determined  according  to  the 
terms  specified  in  the  Program. 
Bonneville  may  request  and  the  Utility 
shall  provide  such  information  on  actual 
Utility  Costs  and  actual  costs  of 
Measures  installed  which  a  Program 
specifies  should  be  maintained. 

(b)  Bonneville  and  the  Electric 
Utilities  participating  in  a  Program  shall 
jointly  review  die  compensation  levels 
for  Utility  Costs  and  Consumer 
incentives  on  an  annual  basis.  Such 
review  shall  consider  but  not  be  limited 
to  the  following  criteria: 

(1)  Effectiveness  of  the  Program; 

(2)  Inflation; 

(3)  Interest  rates; 

(4)  Costs  of  a  Measure; 

(5)  Cost  effectiveness  of  a  Measure; 
and 

(6)  Cost  of  other  resources. 

Any  change  in  the  compensation  levels 
shall  be  considered  an  amendment  to 
this  Agreement,  requiring  compliance 
with  section  5(a). 

(c)  Special  Incentive  Level.  The 
parties  recognize  the  potential  need  for 
special  incentives  over  and  above 
regionwide  Utility  Costs  and  Consumer 
Incentives.  If  and  when  needed,  special 
incentives  will  be  developed  by  the 
amendment  process  contained  in  section 
5(a). 

12.  Payment — (a)  Subject  to  sections 
9  and  10,  Bonneville  shall  pay  the  Utility 
for  Measures  accomplished  on  or  after 
the  effective  date  of  the  applicable 
Program,  the  amount  determined 
pursuant  to  such  Program; 

(b)  Subject  to  sections  9  and  10, 
Bonneville  shall  pay  the  Utility  for 
measures  which  are  similar  to  those 
Measures  under  the  Program  selected  by 
the  Utility,  and  which  were 
accomplished  under  a  Utility  program 
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on  or  after  December  5, 1980,  and  prior 
to  the  effective  date  of  the  applicable 
Program,  or  within  another  retroactive 
reimbursement  period  after  the  effective 
date  of  the  Program,  specified  in  such 
Program,  the  amount  determined 
pursuant  to  the  following  conditions: 

(1)  A  measure  must  be  “similar”  to  a 
Measure  selected  by  the  Utility  under 
this  Agreement.  “Similar”  means  that  a 
measure  accomplishes  the  same  purpose 
as  and  is  comparable  to  a  Measure 
covered  by  this  Agreement  in  enough 
ways  that  its  effectiveness  can  be 
evaluated  to  a  reasonable  degree  of 
certainty. 

(2)  [NWPPA  Provision]  Retroactive 
reimbursement  amounts  and  the  Utility’s 
use  of  such  funds  shall  be  governed  by 
provisions  in  the  applicable  Programs; 
but,  in  no  event,  shall  the  Utility  be 
retroactively  reimbursed  for  Utility 
Costs. 

(2)  [BPA/ICP  Provision]  retroactive 
reimbursement  amounts  and  the  Utility’s 
use  of  such  funds  shall  be  governed  by 
provisions  in  the  applicable  Programs. 

(3)  Retroactive  reimbursement 
amounts  for  each  Measure  completed 
shall  be  those  provided  for  in  the 
Program  Exhibit:  (i)  when  the  Program 
was  initially  offered  to  Electric  Utilities; 
or  (ii)  at  the  time  the  measure  was 
completed,  whichever  comes  later. 

(4)  When  the  Utility  has  received 
funds  from  Bonneville  for  the 
accomplishment  of  Measures  either 
under  the  Prior  Agreement,  under  a 
Utility  Designed  Program,  or  under  a 
Bonneville  pilot  program,  no  retroactive 
payments  shall  be  made  with  respect  to 
such  measures. 

(5)  For  measures  installed  after  the 
date  of  offering  of  a  Program  but  before 
the  Utility  has  executed  such  Program, 
retroactive  payments  shall  be  made  only 
for  those  measures  which  reduce 
Electric  Power  consumption  to  an  equal 
or  greater  degree  than  is  provided  by 
Measures  under  the  Program,  and  which 
otherwise  substantially  conform  to  or 
exceed  the  Program  materials  and 
installation  specifications,  which  are  in 
effect  as  of  the  date  of  installation. 

(6)  [BPA/NWPPA  Provision] 
Retroactive  reimbursement  shall  be 
made  for  measures  installed  prior  to  the 
date  the  Utility  is  a  party  to  a  firm 
requirements  power  sales  contract  with 
Bonneville  pursuant  to  the  provisions  of 
this  section  to  the  extent  such  measures 
reduce  the  load  obligations  of 
Bonneville.  Bonneville  shall  apply  a 
ratio  to  the  payment  levels  contained  in 
the  Program  for  such  measures,  the 
numerator  being  the  whole  number  of 
years  remaining  in  the  useful  life  of  the 
measure  on  the  date  the  Utility  executes 
a  firm  requirements  power  sales 


contract  with  Bonneville  and  the 
denominator  being  the  total  whole 
number  of  years  in  the  useful  life  of  the 
measure. 

(7)  The  Utility  shall  request 
retroactive  reimbursement  using  the 
same  form  or  format  as  pertains  to  the 
appropriate  Program.  Such  request  shall 
clearly  indicate  that  it  is  a  request  for 
retroactive  reimbursement.  The  Utility 
shall  maintain  records  that  will  allow 
verification  of  the  items  that  are 
required  under  the  Program.  The  Utility 
shall  also  maintain  supporting 
documents  and  records  for  verification 
of  costs  retroactively  reimbursed 
pursuant  to  this  section. 

(c)(1)  For  measures  that  qualify  for 
retroactive  reimbursement  pursuant  to 
the  subsection  fb)  above,  Bonneville 
shall  pay  the  amount  owing  to  the 
Utility  in  a  lump  sum  or  in  no  more  than 
six  equal  monthly  installments,  without 
interest,  commencing  on  the  date 
Bonnevilles  advises  the  Utility  that  its 
claims  for  retroactive  reimbursement 
have  been  included  in  the  Utility’s 
Approved  Budget. 

(2)  For  Measures  accomplished  on  or 
after  the  effective  date  of  a  Program,  the 
methods  of  payment  available  to  the 
Utility  are  set  forth  in  Exhibit  C.  Unless 
the  Utility  selects  the  Letter  of  Credit 
payment  method,  Exhibit  C,  Table  2, 
which  requires  that  if  the  Letter  of 
Credit  method  is  used,  all  Utility 
Programs  be  funded  by  the  Letter  of 
Credit  method,  the  Utility  shall  select 
one  of  the  payment  methods  in  Exhibit  C 
for  each  Program  in  which  the  Utility 
participates.  The  selected  payment 
method  shall  be  referenced  in  each 
Program. 

13.  [NWPPA/BPA  Provision] 
Consideration.  The  Utility  represents 
and  warrants  that  it  is  a  party  to  a  firm 
requirements  power  sales  contract  with 
Bonneville.  In  consideration  for 
Bonneville’s  payments  to  the  Utility 
pursuant  to  the  terms  and  conditions  of 
this  Agreement,  the  Utility  agrees  to  the 
following: 

If  the  Utility  ceases  to  be  a  firm 
requirements  power  sales  customer  of 
Bonneville  during  the  useful  life  of  any 
Measure  accomplished  pursuant  to  this 
Agreement,  the  Utility  shall  return 
Bonneville’s  payments  to  the  Utility  to 
the  extent  provided  by  the  following 
formula: 

R= (Bonneville  payments 
to  the  Utility)  X 

Lm 

where- 

R= reimbursement  to  Bonneville 

Lm= useful  life  of  Measure 

Y= number  of  years  expended  in  useful  life. 


Reimbursement  shall  be  made  in  a  lump 
sum  payment  within  three  months  of 
termination  of  the  firm  requirements 
power  sales  contract,  or,  at  the  Utility’s 
discretion,  in  no  more  than  twelve  equal 
monthly  installments.  If  reimbursement 
is  accomplished  by  installments,  interest 
shall  be  charged  on  the  outstanding 
balance  at  Bonneville’s  Treasury 
borrowing  interest  rate  for  the  period  of 
time  between  approval  of  the  Utility’s 
budget  request  for  the  initial  Budget 
Year  pursuant  to  section  9(c)  and  the 
last  payment  made  to  the  Utility  for 
which  reimbursement  to  Bonneville  is 
being  made  pursuant  to  this  section. 

If  the  Utility,  after  initiating  such 
installment  payments,  executes  a  firm 
requirements  power  sales  contract  with 
Bonneville,  the  Utility  shall,  from  the 
date  of  such  execution,  no  longer  be 
obligated  to  make  any  further 
installment  payments  to  Bonneville 
under  this  section,  and  Bonneville  shall 
forgive  all  remaining  installment 
payments  due  after  the  date  of  such 
execution. 

B.  [ICP  Provision] 

Note. — The  ICP’s  position  is  that  all  electric 
utilities  in  the  Region  and  thus  all  Consumers 
in  the  Region  should  be  eligible  to  participate 
in  Bonneville’s  Conservation  Programs. 

Under  this  position,  no  contractual  provision 
regarding  “Consideration  or  Eligibility”  is 
needed,  and  the  BPA/NWPPA  definition  of 
“Electric  Utility”  is  not  appropriate.  The  ICP’s 
alternative  position  is  that  all  electric  utilities 
in  the  Region,  who  sign  either  an  exchange 
contract  or  a  firm  power  sales  contract  with 
Bonneville  after  passage  of  the  Regional  Act, 
are  eligible.  With  respect  to  this  alternative 
position,  Section  13  of  the  contract  should  be 
entitled  "Eligibility"  and  should  read: 

13.  Eligibility.  The  eligibility  of  Electric 
Utilities  to  enter  into  this  Agreement  is 
limited  to  those  Electric  Utilities  who, 
pursuant  to  section  5  of  the  Regional  Act  and 
on  or  after  August  28, 1981,  execute  either  (1) 
a  firm  requirements  power  sales  contract  or 
(2)  a  residential  exchange  contract. 

If  Bonneville  rejects  these  positions 
and  intends  to  offer  consideration 
language  along  the  lines  of  what  it  has 
proposed  in  its  draft  contract,  the  ICP 
tuges  Bonneville  to  change  its  language 
to  read  as  set  forth  below.  In  so 
rewriting  Bonneville’s  draft,  the  ICP  in 
no  way  agrees  with  the  concept  it 
presents.  The  revision  would  read  as 
follows: 

13 .  Consideration.  The  Utility 
represents  and  warrants  that  it  has 
executed  a  firm  requirements  power 
sales  contract  with  Bonneville  pursuant 
to  Section  5  of  the  Regional  Act,  on  or 
after  August  28, 1981.  In  consideration 
for  Bonneville's  payments  to  the  Utility 
under  this  Agreement,  the  Utility  agrees 
that,  if  it  ceases  to  be  such  a  firm 
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requirements  power  sales  customer  of 
Bonneville  during  the  useful  life  of  any 
Measures  accomplished  pursuant  to  this 
Agreement,  the  Utility  shall  return 
Bonneville’s  payments  to  the  Utility  for 
those  Measures,  but  only  to  the  extent 
that  Bonneville’s  payments  have  not 
been  recovered  through  its  wholesale 
power  rates.  Reimbursement  shall  be 
made  in  a  lump  sum  payment  within 
three  months  of  termination  of  the  firm 
requirements  power  sales  contract,  or, 
at  the  Utility’s  discretion,  in  no  more 
than  twelve  equal  monthly  installments. 
If  the  Utility  thereafter  executes  a  new 
firm  requirements  power  sales  contract 
with  Bonneville,  Bonneville  shall 
promptly  return  to  the  Utility  any  such 
reimbursement  it  has  received  from  the 
Utility. 

14.  Arrangements  with  Consumers 
and  Electric  Utilities.  The  Utility  shall 
not  unreasonably  discriminate  among  its 
Consumers  in  implementing  Programs. 
Bonneville  shall  not  unreasonably 
discriminate  among  Electric  Utilities  in 
implementing  this  Agreement. 

15.  Publicity  and  Advertising. — (a) 
Bonneville  may  inform  the  general 
public  within  the  Region  of  the  existence 
of  the  Programs  encompassed  by  this 
Agreement  by  such  means  as  press 
releases,  speeches,  public  service 
announcements,  or  the  like.  When 
applicable,  such  information  shall 
indicate  that  the  availability  of 
Programs  may  vary  from  area  to  area. 

To  the  extent  that  any  such  information 
indicates  that  the.  Utility  is  participating 
in  a  Program,  Bonneville,  prior  to  its 
distribution,  shall  advise  the  Utility  and 
shall  confirm  that  the  Utility  is  prepared 
to  implement  that  Program. 

(b)  In  carrying  out  activities 
authorized  under  subsection  (a)  above, 
Bonneville  shall  not: 

(1)  Directly  solicit  participation  in  a 
Program  by  the  Utility’s  Consumers;  or 

(2)  Mail  informational  materials  to  the 
Utility's  Consumers  regarding  a 
Program. 

(c)  Bonneville  may,  at  its  expense  and 
upon  request  of  the  Utility,  make 
available  to  the  Utility  informational 
materials  regarding  the  Programs. 

(d)  Local  advertising  regarding  the 
Programs  available  pursuant  to  this 
Agreement  and  all  direct  distribution  of 
materials  to  the  Utility’s  Consumers 
shall  be  the  responsibility  of  the  Utility. 
The  Utility  shall  advertise  or  publicize 
each  Program  to  the  extent  necessary  to 
stimulate  Consumer  interest  subject  to 
any  limitations  on  expenditures 
recoverable  through  rates,  established 
by  the  Utility’s  state  regulatory  body. 

(e)  The  Utility  shall  not  include  in  any 
Program  advertising  or  publicity 
representations  concerning  (1) 


warranties;  or  (2)  the  terms  of  financing 
which  are  offered  to  Consumers  by 
Bonneville  through  the  Utility,  without 
Bonneville’s  prior  approval.  Any  such 
representations  shall  be  sent  to 
Bonneville  for  review  and  shall  be 
deemed  approved  unless  objected  to  in 
writing  within  15  days  after  receipt. 

(f)  Bonneville  shall  reimburse  the 
Utility  for  its  costs  of  publicizing  and 
advertising  Programs  to  the  extent 
specified  in  each  Program. 

16.  Program  Records. — (a)  Records 
maintained  by  the  Utility  for  each 
Program  in  which  the  Utility  is 
participating  shall  contain  the 
information  specified  in  such  Program. 
Unless  otherwise  specified  in  a  Program, 
the  records  shall  be  maintained  by  the 
Utility  in  a  form  determined  solely  by 
the  Utility,  so  long  as  the  requirements 
of  subsection  (b)  below  are  met.  The 
Utility  shall  keep  all  records  required  by 
each  Program  for  three  years  after 
termination  of  such  Program,  unless 
otherwise  specified  in  such  Program. 
Further,  the  Utility  shall  provide  90 
days’  written  notice  to  Bonneville  prior 
to  destruction  of  any  such  records. 

(b)  Program  records  shall  be 
established  and  maintained  in 
accordance  with  generally  accepted 
accounting  principles  consistently 
applied,  and  in  conformance  with 
applicable  laws  and  Federal  regulations, 
including  the  provisions  of  the  Privacy 
Act  of  1974.  A  summary  of  the  system  of 
records  developed  by  Bonneville  to 
comply  with  the  Privacy  Act  shall  be 
supplied  by  Bonneville. 

17.  Program  Reports.  The  Utility  shall 
submit  to  the  appropriate  Bonneville 
official,  no  later  than  the  10th  calendar 
day  of  each  month,  a  completed  Exhibit 
C  and  the  appropriate  Program 
schedules,  unless  otherwise  agreed  by 
the  parties. 

18.  Program  Audits.  Bonneville  may, 
upon  reasonable  notice,  conduct  such 
audits,  examinations,  or  inspections  of 
the  Utility's  Program  records,  and  of  the 
Utility’s  procedures  under  the  terms  of 
this  Agreement  as  it  deems  appropriate. 
The  number,  timing,  and  extent  of  such 
audits  will  be  at  the  discretion  of 
Bonneville,  may  be  conducted  by 
Bonneville  staff  or  its  designee,  and 
shall  be  in  accordance  with  audit 
standards  extablished  by  the 
Comptroller  General  of  the  United 
States. 

19.  [BPA  Provision]  Evaluation.  The 
Utility  shall  supply  Bonneville  with 
information  on  participating  and 
nonparticipating  Consumers  in  order  to 
evaluate  the  Programs  in  which  the 
Utility  is  participating.  Individually 
identifiable  Consumer  information  shall 
be  made  available  with  the  Consumer’s 


permission.  The  Utility  shall  assist 
Bonneville  in  obtaining  such  permission 
from  Consumers.  Any  reasonable 
additional  cost  incurred  by  the  Utility  in 
assisting  such  evaluation  shall  be 
reimbursed  by  Bonneville.  When 
feasible,  the  Consumer  information  shall 
be  selected  by  the  use  of  a  valid 
statistical  sampling  methodology 
accepted  or  provided  by  Bonneville. 
Bonneville  shall,  to  the  extent 
practicable,  work  with  the  Electric 
Utilities  in  developing  and  implementing 
Program  evaluation  procedures. 

19.  [NWPPA/ICP  Provision] 

Evaluation.  The  Utility  shall  supply 
Bonneville  with  information  on 
participating  and  nonparticipating 
Consumers  which  is  reasonably 
necessary  to  evaluate  adequately  the 
Programs  in  which  the  Utility  is 
participating.  Individually  identifiable 
Consumer  information  shall  be  made 
available  with  the  Consumer’s 
permission.  Each  Program  shall  be 
evaluated  using  standards  and  methods 
unique  to  that  Program.  Any  reasonable 
additional  costs  incurred  by  the  Utility 
in  assisting  such  evaluation  shall  be 
reimbursed  by  Bonneville.  When 
feasible,  the  Consumer  information  shall 
be  selected  by  the  use  of  a  valid 
statistical  sampling  methodology 
accepted  or  provided  by  Bonneville. 
Bonneville  shall,  to  the  extent 
practicable,  work  with  the  Electric 
Utilities  in  developing  and  implementing 
Program  evaluation  procedures. 
Bonneville  shall,  upon  completing  the 
evaluation,  distribute  the  results  of  the 
evaluation  to  the  Utility. 

20.  Indemnification.  Each  party  shall 
indemnify  and  hold  harmless  the  other 
party  and  its  respective  officers,  agents, 
and  employees  from  and  against  any 
and  all  claims,  actions,  losses,  damages, 
liability,  and  expenses,  including  but  not 
limited  to  reasonable  attorney’s  fees, 
arising  from  such  party’s  negligent  or 
other  tortious  actions  or  omissions  or 
those  of  its  officers,  agents,  or 
employees. 

21.  Disclaimer  of  Liability. — (a) 
Neither  Bonneville  nor  the  Utility  shall 
be  liable  to  the  other  party,  or  to  a 
Consumer,  for  the  acts  or  omissions  of 
an  independent  contractor.  Independent 
contractors  participating  in  any  of  the 
Programs  under  this  Agreement  shall  not 
be  considered  officers,  agents,  or 
employees  of  either  Bonneville  or  the 
Utility. 

(b)  Independent  contractors 
contracting  with  the  Utility  or 
Bonneville  to  implement  the  provisions 
of  this  Agreement  shall  be  required  to 
indemnify  and  hold  the  Utility  and 
Bonneville  harmless  for  all  claims. 
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damages,  losses,  and  expenses  arising 
from  the  negligent  or  other  tortious  acts 
or  omissions  of  such  independent 
contractors,  their  officers,  agents,  or 
employees. 

22.  Compliance  with  Law.  This 
Agreement  is  subject  to  the  provisions 
contained  in  Exhibit  E  to  the  extent 
required  by  applicable  law,  regulation, 
or  Executive  order. 

23.  Notices  and  Other 
Communications.  Any  notice,  request, 
approval,  consent,  instruction,  or  other 
communication  given  by  either  party  to 
the  other  party  shall  be  in  writing  and 
shall  be  delivered  in  person  or  mailed  to 
the  address  and  to  the  attention  of  the 
person  specified  below: 

If  to  Bonneville:  Bonneville  Power 
Administration 


Attn:  - 

If  to  the  Utility: 


Attn:  - 

Either  party  may  from  time  to  time 
change  such  address  by  giving  the  other 
party  written  notice  of  such  change. 

24.  Termination,  (a)  The  Utility  may, 
for  its  convenience,  terminate  this 
Agreement  or  terminate  its  participation 
in  any  of  the  Programs  under  this 
Agreement  by  giving  Bonneville  30  days' 
written  notice  of  such  termination.  In  the 
event  of  such  termination,  the  Utility 
shall  use  its  best  efforts  to  minimize  the 
compensation  payable  under  this 
Agreement. 

(b)  Bonneville  may  terminate  this 
Agreement  or  a  Program  hereunder: 

(1)  If  Bonneville  determines  that  the 
Utility’s  Program  procedures,  records,  or 
accounts  do  not  conform  with  the 
requirements  of  this  Agreement  and  that 
the  Utility  has  failed  to  correct  the 
nonconformance  within  a  reasonable 
time  after  written  notice  of  the 
nonconformance  from  Bonneville. 

(2)  [BPA/NWPPA  Provision]  If  the 
Utility  ceases  to  be  a  firm  requirements 
power  sales  customer  as  specified  in 
section  13. 

(3)  [BPA/ICP  Provision]  Bonneville 
may,  for  its  convenience,  terminate  this 
Agreement  or  terminate  any  of  the 
Programs  under  this  Agreement  by 
giving  the  Utility  one  year’s  written 
notice  of  such  termination.  In  the  event 
of  such  termination,  the  Utility  shall  use 
its  best  efforts  to  minimize  the 
compensation  payable  under  this 
Agreement. 

[NWPPA  Provision] 


(c)  For  reasonable  justification, 
Bonneville  may,  upon  one  year’s  notice 
to  the  Utility,  terminate  any  of  the 
Programs  which  cannot  be  corrected  by 
amending  the  Program  or  amending  the 
cost  reimbursement  levels  of  the 
Program. 

25.  Assignment  of  Agreement.  The 
Utility  may  assign  any  of  the  rights, 
benefits,  and  remedies  conferred  upon  it 
by  this  Agreement  to  a  third  person  or 
entity,  when  such  assignment  would 
assist  the  Utility  in  financing  any 
portion  of  the  cost  of  a  Program  being 
implemented  under  this  Agreement.  Any 
other  assignment  by  the  Utility  shall  not 
be  made  without  the  prior  written 
consent  of  Bonneville,  which  consent 
shall  not  be  unreasonably  withheld.  All 
assignments  shall  be  in  writing. 

26.  Governing  Law.  To  the  extent 
State  law  is  applicable  or  is  utilized  by  a 
court  to  interpret,  implement,  or 
construe  this  Agreement,  the  rights  and 
obligations  of  the  parties  under  this 
Agreement  shall  be  governed  by  the 
laws  of  the  state  in  which  the 
headquarters  of  the  Utility  are  located. 

[BPA  Provision]  No  section. 

27.  [NWPPA  Provision]  Allocation  of 
Costs.  Bonneville,  in  establishing  rates 
to  recover  the  costs  of  Programs,  shall 
take  into  account  the  benefits  from  the 
reduction  in  Electric  Power  consumption 
under  the  Programs,  in  allocating  costs 
to  rate  groups. 

27.  [ICP  Provision]  Allocation  of 
Costs.  The  costs  of  the  Programs, 
including  all  Bonneville  administrative 
costs  and  all  payments  made  by 
Bonneville  to  Electric  Utilities, 
Consumers,  local  entities  and  others, 
shall  be  amortized  over  a  period  of 
years  not  exceeding  the  average  useful 
life  of  Measures.  Such  amortized 
amounts  shall  be  recovered  by 
Bonneville  through  its  rates  by  means  of 
a  uniform  charge  to  all  kilowatthours 
sold  by  Bonneville. 

28.  Training,  [a]  The  Utility  shall  be 
responsible  for  training  and  qualifying 
the  personnel  necessary  to  implement 
each  Program  in  accordance  with 
procedures,  standards,  and  certification 
requirements  specified  in  such  Program. 

(b)  Bonneville  shall  pay  the  Utility  or 
the  Utility’s  designee  for  the  cost  of 
training  to  the  extent  specified  in  each 
Program. 

29.  Arrangements  With  Other  Entities. 

(1]  If  the  Utility  supplies  firm  power  for 
resale  to  an  entity  that  has  not  entered 
into  an  Energy  Conservation  Agreement 
with  Bonneville  and  that  places  a  load 
on  the  Utility  which  is  part  of  the 
Utility’s  firm  load  under  the  Utility’s 
firm  requirements  power  sales  contract 
with  Bonneville,  the  Utility  may,  with 
prior  approval  by  Bonneville  and  with 


consent  of  such  entity,  offer  any  of  the 
Programs  to  Consumers  of  such  entity. 

(2)  Bonneville  shall  have  the  right  to 
revoke  its  approval  if  the  power  sales 
contractual  relationship  between  the 
Utility  and  the  entity  changes  in  such  a 
way  so  as  to  decrease  the  potential  for 
energy  savings  to  Bonneville  from 
Programs. 

[3]  The  terms  and  conditions  of  such 
arrangement  shall  be  determined  by  the 
Utility  and  the  entity  and  shall  be 
consistent  with  the  terms  and  conditions 
of  this  Agreement. 

30.  [BPA  Provision]  Coordination. 
Bonneville  shall  inform  the  Utility  when 
Programs  are  offered  to  third  parties 
within  the  Utility’s  service  area. 

30.  [NWPPA/ICP  Provision] 
Coordination.  Bonneville  agrees  to 
inform  the  Utility  when  Programs  are 
offered  to  third  parties  within  the 
Utility’s  service  area.  Further, 

Bonneville  shall  in  its  contracts  with 
third  parties,  require  that  such  third 
parties  periodically  inform  the  Utility  or 
Program  development  and 
implementation  in  the  Utility’s  service 
area.  The  timing  and  information  to  be 
exchanged  shall  be  as  agreed  to  by  the 
Utility  and  the  third  party.  Programs 
offered  to  third  parties  shall  contain  the 
same  rights  and  obligations  as  similar 
Programs  offered  to  the  Utility. 

31.  [BPA  Provision]  Double  Payments. 
Notwithstanding  any  other  section  of 
this  Agreement,  Bonneville  shall  not  be 
obligated  to  pay  funds  on  behalf  of  any 
Consumer  or  pay  the  Utility  that  portion 
of  any  reimbursement  which  would 
result  in  paying  more  than  the  actual 
cost  of  a  Measure,  due  to  payments  . 
made  or  to  be  made  to  the  Utility  or 
Consumer  which  originate  from  another 
governmental  entity.  Should  the  Utility 
receive,  pass  through  to  the  Consumer, 
expect  to  receive  or  pass  through  such 
payments,  or  become  aware  of  double 
payments,  it  shall  notify  Bonneville. 
Bonneville  shall  then  consult  with  the 
Utility  in  determining  if  any  reduction  in 
reimbursements  is  appropriate. 

31.  [ICP  Provision]  Double  Payments. 
If  the  sum  of  payments  made  on  a 
Consumer’s  behalf  with  respect  to  a 
Measure  both  under  a  Program  and  from 
another  governmental  source  would 
exceed  die  actual  cost  of  the  Measure, 
Bonneville  may  reduce  its  payment  so 
that  only  the  actual  cost  is  paid  on  the 
Consumer’s  behalf,  provided  that 
Bonneville’s  reduction  shall  not  be 
greater  than  the  payment  from  the  other 
governmental  source.  Should  the  Utility 
be  aware  of  such  payments,  it  shall 
notify  Bonneville.  Bonneville  shall  then 
consult  with  the  Utility  to  determine  if 
any  payment  reduction  is  appropriate, 
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provided  that  no  reduction  shall  be 
made  if  the  Utility  has  made  a 
contractual  commitment  with  the 
Consumer  concerning  payment  of  the 
Measure. 

31.  [NWPPA  Provision]  Double 
Payments.  Bonneville  may  reduce 
payment  to  a  Utility  or  Consumer  based 
on  reimbursement  from  another 
governmental  agency  so  as  to  limit  the 
total  reimbursement  from  all 
governmental  sources  to  the  Utility  or 
Consumer  to  the  actual  cost  of  the 
Measure  or  the  Bonneville  Consumer 
Incentive,  whichever  is  greater.  Should 
the  Utility  be  aware  of  double  payments, 
it  shall  notify  Bonneville.  Bonneville 
shall  then  consult  with  the  Utility  to 
determine  if  reduction  of  future 
Consumer  Incentives  is  appropriate. 

32.  [BPA  Provision]  Cooperation  with 
the  Council.  The  parties  will  negotiate 
amendments  to  this  Agreement  as  may 
be  necessary  to  permit  the  plan  or 
program  adopted  by  the  Council 
pursuant  to  the  Regional  Act,  including 
but  not  limited  to  provisions  pertaining 
to  conservation,  renewable  resources, 
and  fish  and  wildlife,  to  be  effective  in 
the  manner  and  for  the  purposes  set 
forth  in  sections  4  and  6  of  the  Regional 
Act. 

EXHIBIT  A,  PAGE  1  OF  1,  CONTRACT 
NO.  DE-MS79-81BP,  ENERGY 
CONSERVATION  AGREEMENT 
NOVEMBER  19, 1981 

Program  Offerings 

1.  Shower  Flow  Restrictor  Program 

2.  Water  Heater  Wrap  Program 

3.  Street  and  Area  Lighting  Efficiency 
Improvement  Program 

4.  Commercial  Conservation 
Program — Lighting  and  Water  Heating 

5.  Energy  Buy-Back  Weatherization 
Program/Zero  Interest  Loan 
Weatherization  Program 

EXHIBIT  B,  CONTRACT  NO.  DE- 
MS79-81BP,  ENERGY 
CONSERVATION  AGREEMENT 
NOVEMBER  19, 1981 

Utility-Designed  Programs 

1.  The  Utility  may,  by  submitting  the 
information  specified  below,  request 
that  Bonneville  acquire  Conservation 
and  direct-application  renewable 
Resources  from  a  Utility-Designed 
Program: 

(a)  General  Information. 

(I)  Utility's  name,  address,  phone 
number  and  the  name  of  the  person 
within  the  Utility  to  be  contacted 
regarding  the  proposal. 

(II)  A  narrative  description  of  the 
program,  identifying: 

(A)  The  measures  to  be  implemented. 


(B)  The  energy  use  sector  (residential 
commercial,  industrial,  agricultural  or 
utility)  to  which  the  program  is  directed. 

(C)  The  end  uses  affected  by  the 
implemented  measures, 

(D)  The  date  of  proposed  initiation  of 
the  program,  and  its  proposed  duration, 
and 

(E)  The  manner  in  which  the  program 
will  be  operated  and  administered. 

(b)  Energy  Savings  Information.  (In 
responding  to  these  items,  the  Utility 
will  state  all  pertinent  assumptions  and 
document  information  sources.) 

(I)  Provide  an  estimate  of  the 
reliability  of  the  measures  to  be 
implemented. 

(II)  Provide  an  estimate  of  the  market 
for  the  proposed  program,  including  the 
availability  of  supplies  and  the 
mechanisms  for  distributing  the 
measures. 

(III)  Estimate  the  annual  energy 
savings  per  measure  installed. 

(IV)  Estimate  the  useful  life  of  an 
installed  measure. 

(VI)  Describe  when,  on  an  hourly, 
daily,  and  seasonal  basis,  the  energy 
savings  produced  by  installed  measures 
will  be  expected  to  occur. 

(VII)  Describe  the  means  proposed  to 
monitor  and  verify  the  energy  savings 
expected  to  be  produced  by  the 
program. 

(c)  Program  Cost  Information.  (In 
responding  to  these  items,  the  Utility 
will  state  all  pertinent  assumptions  and 
document  information  sources.) 

(I)  Provide  an  annual  breakdown,  over 
the  expected  duration  of  the  program,  of 
the  estimated  direct  costs  of 
implementing  the  program. 

(II)  Provide  an  estimate,  in 
quantitative  terms  to  the  extent 
practicable,  of  the  environmental 
impacts  of  the  program.  To  the  extent 
mitigation  is  proposed  with  respect  to 
any  adverse  environmental  impacts, 
estimate  the  cost  of  such  mitigation. 

(III)  Describe  the  type  and  amount,  if 
any,  of  financial  assistance  the  Utility 
intends  to  provide  to  Consumers 
installing  measures  under  the  program, 
and  the  total  cost  of  installation  to  the 
Consumer. 

(IV)  Describe  the  amount  which  the 
Utility  requests  that  Bonneville  pay  to  it 
for  energy  saved  by  the  program. 

2.  Bonneville  shall  upon  receipt  of  an 
application: 

(a)  Verify  the  information  submitted 
to  it  by  the  Utility.  The  Utility  shall 
cooperate  fully  in  the  verification 
process; 

(b)  Conduct  such  other  review  of  the 
proposal  as  may  be  required  by  the 
Regional  Act;  and 

(c)  Thereafter,  determine  whether  the 
proposal  is  consistent  with  the  Plan  or,  if 


no  Man  is  in  effect  consistent  with  the 
criteria  in  section  4(e)(1)  and  the 
conditions  of  section  4(e)(2)  of  the 
Regional  Act. 

3.  Within  days  after  receipt  of  the 
application,  Bonneville  shall  either 

(a)  Accept  the  application  and  offer  to 
negotiate  a  Program;  or 

(b)  Reject  the  application.  A  rejection 
shall  be  accompanied  by  an  explanation 
of  the  reasons  therefor. 

4.  Protection  of  Confidential 
Information.  If  the  application  includes 
confidential  information  or  trade 
secrets,  the  Utility  should  clearly 
indicate  that  this  type  of  information  is 
contained  in  the  application,  specifically 
identify  that  information,  and  state  that 
the  information  is  being  submitted  in 
confidence.  Every  reasonable  effort  will 
be  made  by  Bonneville  to  protect  this 
information  from  disclosure  beyond 
those  Bonneville  employees  or  agents 
involved  in  reviewing  the  application, 
consistent  with  the  Federal  Privacy  Act, 
the  Federal  Freedom  of  Information  Act 
and  other  laws. 

5.  Retention  of  Documents.  Bonneville 
will  retain  all  documents  submitted.  The 
Utility  should  make  a  copy  for  its  own 
records  and  future  reference.  Bonneville 
reserves  the  right  to  make  copies  of  any 
documents  submitted  to  support  its 
program  development  and  resources 
assessment  activities. 

EXHIBIT  C,  TABLE  1,  PAGE  1  OF  t, 
CONTRACT  NO.  DE-MS79-81BP, 
ENERGY  CONSERVATION 
AGREEMENT  NOVEMBER  19, 1981 

Payment  Methods 

Cost  Remibursement  Method 

1.  Payment  shall  be  computed  based 
upon  levels  of  reimbursement  specified 
in  each  Program. 

2.  The  Utility  shall  submit  monthly  to 
Bonneville  a  completed  Form  BPA-1418- 
F,  Monthly  Financial  Summary,  with 
applicable  schedules. 

3.  Within  30  days  of  receipt  of  the 
Monthly  Financial  Summary,  Bonneville 
shall  reimburse  the  Utility. 

EXHIBIT  C,  TABLE  2,  CONTRACT  NO. 
DE-MS79-81BP,  ENERGY 
CONSERVATION  AGREEMENT 
NOVEMBER  19, 1981 

Payment  Methods 

Letter  of  Credit  Method 

1.  This  is  a  method  whereby 
Bonneville  provides  operating  funds  to 
the  Utility  to  fund  its  conservation 
activities.  Funds  are  provided  in 
advance  of  actual  expenditures  by  the 
Utility  and  provide  the  Utility  with 
control  over  its  daily  financial 
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operations.  This  method  is  available  if 
Bonneville  has,  or  expects  to  have,  a 
contractual  relationship  under  this 
Agreement  with  the  Utility  which  will 
last  one  year  and  involve  annual 
advances  aggregating  at  least  $120,000. 
One  letter  of  credit  will  be  used  to 
provide  funding  for  all  Utility  Programs. 
The  Utility  may  utilize  the  Revolving 
Working  Capital  Advance  Method  of 
payment  until  the  Letter  of  Credit 
Method  is  fully  operational  for  the 
Utility. 

2.  Duties  of  the  Utility,  (a)  The  Utility 
shall  notify  Bonneville  of  the  name  and 
address  of  the  commercial  bank  (Bank) 
which  has  agreed  to  receive  payment 
vouchers  (TSF  5401 )  and  shall  request 
an  amount  computed  pursuant  to 
Bonneville  issued  instructions. 

(b)  The  Utility  shall  submit  properly 
completed  signature  card  (SF 1194)  to 
Bonneville.  The  Utility  shall  also  submit 
properly  completed  payment  vouchers 
to  the  Bank  for  the  amount  of  the 
advance  desired.  Such  payment 
vouchers  shall  be  submitted  to  the  Bank 
as  close  as  is  administratively  possible 
to  the  issuance  of  checks  for  program 
disbursements. 

(c)  The  Utility  shall  make  timely 
reports  of  cash  disbursements  and 
balances  to  Bonneville. 

(d)  The  Utility  shall  provide  for 
effective  control  over  and  accountability 
for  all  Federal  funds. 

(e)  The  Utility  shall  establish  internal 
operating  procedures  including  but  NOT 
limited  to: 

(1)  The  correct  preparation  and 
distribution  of  prescribed  forms; 

(2)  Monitoring  of  drawdowns  and 
reviewing  of  other  financial  practices  to 
insure  against  excessive  withdrawals  of 
Federal  funds;  and 

(3)  Remedial  measures  to  correct 
excessive  withdrawals  of  cash. 

(f)  Subsections  (a)  through  (e)  above 
shall  apply  to  any  agent  of  the  Utility 
authorized  to  use  such  letter  of  credit. 

3.  Duties  of  Bonneville,  (a)  Bonneville 
shall  establish  the  amount  of  the  letter 
of  credit  (SF  1193)  and  record  an 
obligation  in  its  accounts  equal  to  such 
amount. 

(b)  Bonneville  shall  transmit  a 
certified  letter  of  credit  and  signature 
card  (SF  1194)  to  the  Department  of 
Treasury  (DOT).  The  DOT  shall  then 
transmit  a  letter  of  credit  and  signature 
card  to  the  appropriate  Federal  Reserve 
Bank. 

(c)  Bonneville  shall  designate  one  of 
its  own  officials  as  a  liaison  officer  with 
the  DOT. 

(d)  Bonneville  shall  furnish 
instructions  to  the  Utility  which  provide 
the  procedures  for  the  letter  of  credit 
method  of  payment. 


(e)  Bonneville  shall  revoke  any 
unobligated  portion  of  the  letter  of  credit 
upon  determination  that  the  Utility  has 
failed  to  comply  with  the  instructions 
referenced  in  subsection  (d)  above.  A 
timely  reconciliation  of  expenditures 
and  advances  shall  be  made  and 
disbursement  made  to  the  appropriate 
party. 

EXHIBIT  C,  TABLE  3,  CONTRACT  NO. 
DE-MS79-81BP,  ENERGY 
CONSERVATION  AGREEMENT, 
NOVEMBER  19,1981 

Payment  Methods 

Treasury  Check  Advance  Method 

1.  This  is  a  method  whereby 
Bonneville  authorizes  advances  by 
direct  Treasury  check  to  the  Utility 
immediately  prior  to  disbursement.  This 
method  is  available  when  the  annual 
aggregate  advance  is  less  than  $120,000 
or  the  term  of  the  Program  Exhibit  does 
not  exceed  1  year. 

2.  Duties  of  the  Utility,  (a)  The  Utility 
shall  request  an  amount  by  submitting  to 
Bonneville  a  completed  Form  BPA-1418- 
F,  Monthly  Financial  Summary. 

(b)  The  Utility  shall  submit  a  certified 
monthly  estimate  of  reimbursable 
expenditures  to  Bonneville  at  least  20 
days  in  advance  of  disbursement.  The 
Utility  shall  reduce  the  amount  so 
requested  by  the  amount  of  any 
undisbursed  advance  which  is 
outstanding  to  the  Utility. 

(c)  The  Utility  shall  deposit  the 
Treasury  check  and  shall  limit 
disbursements  to  only  those  for  Program 
expenses  incurred. 

(d)  The  Utility  shall  submit  to 
Bonneville  a  completed  Monthly 
Financial  Summary  with  applicable 
schedules  showing  the  amount  of 
Program  disbursements  made  each  day, 
and  the  dates  and  amounts  of  Program 
advances  received. 

(e)  Within  30  days  of  revocation  of  the 
award  the  Utility  shall  return  to 
Bonneville  any  undisbursed  advance 
funds. 

3.  Duties  of  Bonneville,  (a)  Bonneville 
shall  review  the  Utility’s  request  for  an 
advance  and  make  the  necessary  award. 
Bonneville  shall  record  such  award  as 
an  obligation  in  its  accounts. 

(b)  Bonneville  shall  designate  a 
Bonneville  employee  as  Program  Officer. 
The  Program  Officer  shall  review 
payment  requests  and  shall  authorize 
advances  as  warranted. 


EXHIBIT  D,  CONTRACT  NO.  DE- 
MS79-81BP,  ENERGY 
CONSERVATION  AGREEMENT, 
NOVEMBER  19, 1981 

Provisions  Required  by  Statute  or 
Executive  Order 

1.  Contract  Work  Hours  and  Safety 
Standards.  This  contract,  to  the  extent 
that  it  is  of  a  character  specified  in  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333),  is 
subject  to  the  following  provisions  and 
to  all  other  applicable  provisions  and 
exceptions  of  such  Act  and  the 
regulations  of  the  Secretary  of  Labor 
thereunder. 

(a)  Overtime  Requirements.  No 
contractor  or  subcontractor  contracting 
for  any  part  of  the  contract  work  which 
may  require  or  involve  the  employment 
of  laborers,  mechanics,  apprentices, 
trainees,  watchmen,  and  guards  shall 
require  or  permit  any  laborer,  mechanic, 
apprentice,  trainee,  watchman,  or  guard 
in  any  workweek  in  which  he  is 
employed  on  such  work  to  work  in 
excess  of  eight  hours  in  any  calendar 
day  or  in  excess  of  40  hours  in  such 
workweek  on  work  subject  to  the 
provisions  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  unless  such 
laborer,  mechanic,  apprentice,  trainee, 
watchman,  or  guard  receives 
compensation  at  a  rate  not  less  than  one 
and  one-half  times  his  basic  rate  of  pay 
for  all  such  hours  worked  in  excess  of 
eight  hours  in  any  calendar  day  or  in 
excess  of  40  hours  in  such  workweek, 
whichever  is  the  greater  number  of 
overtime  hours. 

(b)  Violation;  liability  for  unpaid 
wages;  liquidation  of  damages.  In  the 
event  of  any  violation  of  the  provisions 
of  subsection  (a),  the  Contractor  and 
any  subcontractor  responsible  therefor 
shall  be  liable  to  any  affected  employee 
for  his  unpaid  wages.  In  addition,  such 
Contractor  and  subcontractor  shall  be 
liable  to  the  United  States  for  liquidated 
damages.  Such  liquidated  damages  shall 
be  computed  with  respect  to  each 
individual  laborer,  mechanic, 
apprentice,  trainee,  watchman,  or  guard 
employed  in  violation  of  the  provisions 
of  subsection  (a)  in  the  sum  of  $10  for 
each  calendar  day  on  which  such 
employee  was  required  or  permitted  to 
be  employed  on  such  work  in  excess  of 
8  hours  or  in  excess  of  his  standard 
workweek  of  40  hours  without  payment 
of  the  overtime  wages  required  by 
subsection  (a). 

(c)  Withholding  for  unpaid  wages  and 
liquidated  damages.  The  Administrator 
may  withhold  from  the  Government 
Prime  Contractor,  from  any  moneys 
payable  on  account  of  work  performed 


Federal  Register  /  Vol.  46,  No.  233  /  Friday,  December  4,  1981  /  Notices 


59523 


by  the  Contractor  or  subcontractor,  such 
sums  as  may  administratively  be 
determined  to  be  necessary  to  satisfy 
any  liabilities  of  such  Contractor  or 
subcontractor  for  unpaid  wages  and 
liquidated  damages  as  provided  in  the 
provisions  of  subsection  (b)  above. 

(d)  Subcontracts.  The  Contractors 
shall  insert  subsections  (a)  through  (d) 
of  this  section  in  all  subcontracts,  and 
shall  require  their  inclusion  in  all 
subcontracts  of  any  tier. 

(e)  Record.  The  Contractor  shall 
maintain  payroll  records  containing  the 
information  specified  in  29  CFR  516.2(a). 
Such  records  shall  be  preserved  for  3 
years  from  the  completion  of  the 
contract. 

2.  Convict  Labor.  In  connection  with 
the  performance  of  work  under  this 
contract,  the  Contractor  agrees  not  to 
employe  any  person  undergoing 
sentence  of  imprisonment  except  as 
provided  by  Pubic  Law  89-176, 
September  10, 1965,  (18  U.S.C.  4082(c)(2)) 
and  Executive  Order  11755,  December 
29. 1973. 

3.  Equal  Employment  Opportunity. 

(The  following  clause  is  applicable 
unless  this  contract  is  exempt  under  the 
rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor  (41  CFR,  ch.  60)). 

During  the  performance  of  this 
contract,  the  Contractor  agrees  as 
follows: 

(a)  The  Contractor  will  not 
discriminate  against  any  employee  or 
applicant  for  employment  because  of 
race,  color,  religion,  sex  or  national 
origin.  The  Contractor  will  take 
affirmative  action  to  ensure  that 
applicants  are  employed,  and  that 
employees  are  treated  during 
employment,  without  regard  to  race, 
color,  religion,  sex,  or  national  origin. 
Such  action  shall  include,  but  not  be 
limited  to,  the  following:  employment, 
upgrading,  demotion,  or  transfer: 
recruitment  or  recruitment  advertising: 
layoff,  or  termination;  rates  of  pay  or 
other  forms  of  compensation;  and 
selection  for  training,  including 
apprenticeship.  Hie  Contractor  agrees  to 
post  in  conspicuous  places,  available  to 
employees  and  applicants  for 
employment,  notices  to  be  provided  by 
the  Administrator  setting  forth  the 
provisions  of  this  clause. 

(b)  The  Contractor  will,  in  all 
solicitations  or  advertisements  for 
employees  placed  by  or  on  behalf  of  the 
Contractor,  state  that  all  qualified 
applicants  will  receive  consideration  for 
employment  without  regard  to  race, 
color,  religion,  sex,  or  national  origin. 

(c)  The  Contractor  will  send  to  each 
labor  union  or  representative  of  workers 
with  which  he  has  a  collective 
bargaining  agreement  or  other  contract 


or  understanding,  a  notice,  to  be 
provided  by  the  Administrator,  advising 
the  labor  union  or  workers’ 
representative  of  the  Contractor's 
commitments  under  this  Equal 
Opportunity  clause,  and  shall  post 
copies  of  the  notice  in  conspicuous 
places  available  to  employees  and 
applicants  for  employemnt. 

(d)  The  Contractor  will  comply  with 
all  provisions  of  Executive  Order  No. 
11246  of  September  24, 1965,  and  of  the 
rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor. 

(e)  Hie  Contractor  will  furnish  all 
information  and  reports  required  by 
Executive  Order  No.  11246  of  September 
24, 1965,  and  by  the  rules,  regulations, 
and  orders  of  the  Secretary  of  Labor,  or 
pursuant  thereto,  and  will  permit  access 
to  his  books,  records,  and  accounts  by 
the  contracting  agency  and  the 
Secretary  of  Labor  for  purposes  of 
investigation  to  ascertain  compliance 
with  such  rules,  regulations,  and  orders. 

(f)  In  the  event  of  the  Contractor’s 
noncompliance  with  the  Equal 
Opportunity  clause  of  this  contract  or 
with  any  of  the  said  rules,  regulations, 
or  orders,  this  contract  may  be 
cancelled,  terminated,  or  suspended,  in 
whole  or  in  part,  and  the  Contractor 
may  be  declared  ineligible  for  further 
Government  contracts  in  accordance 
with  procedures  authorized  in  Executive 
Order  No.  11246  of  September  24, 1965, 
and  such  other  sanctions  may  be 
imposed  and  remedies  invoked  as 
provided  in  Executive  Order  No.  11246 
of  September  24, 1965,  or  by  rule, 
regulations,  or  order  of  the  Secretary  of 
Labor,  or  as  otherwise  provided  by  Law. 

(g)  The  Contractor  will  include  the 
provisions  of  paragraphs  (a)  through  (g) 
in  every  subcontract  or  purchase  order 
unless  exempted  by  rules,  regulations,  or 
orders  of  the  Secretary  of  Labor  issued 
pursuant  to  section  204  of  Executive 

'  Order  No.  11246  of  September  24, 1965, 
so  that  such  provisions  will  be  binding 
upon  each  subcontractoi  or  vendor.  The 
Contractor  will 'take  such  action  with 
respect  to  any  subcontract  or  purchase 
order  as  the  contracting  agency  may 
direct  as  a  means  of  enforcing  such 
provisions,  including  sanctions  for 
noncompliance;  Provided,  however. 

That  in  the  event  the  Contractor 
becomes  involved  in  or  is  threatened 
with,  litigation  with  a  subcontractor  or 
vendor  as  a  result  of  such  direction  by 
the  contracting  agency,  the  Contractor 
may  request  the  United  States  to  enter 
into  such  litigation  to  protect  the 
interests  of  the  United  States. 

4.  Interest  of  Member  of  Congress.  No 
member  of  or  delegate  to  Congress,  or 
resident  commissioner  shall  be  admitted 
to  any  share  or  part  of  this  contract  or  to 


any  benefit  that  may  arise  therefrom, 
but  this  provision  shall  not  be  construed 
to  extend  to  this  contract  if  made  with  a 
corporation  for  its  general  benefits. 

5.  Affirmative  Action  for 
Handicapped  Workers,  (a)  The 
Contractor  will  not  discriminate  against 
any  employee  or  applicant  for 
employment  because  of  physical  or 
mental  handicap  in  regard  to  any 
position  for  which  the  employee  or 
aplicant  for  employment  is  qualified. 

Hie  Contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment  and  otherwise  treat 
qualified  handicapped  individuals 
without  discrimination  based  upon  their 
physical  or  mental  handicap  in  all 
employment  practices  such  as  the 
following:  Employment  upgrading, 
demotion  or  transfer,  recruitment 
advertising,  layoff  or  termination,  rates 
of  pay  or  other  forms  of  compensation, 
and  selection  for  training,  including 
apprenticeship. 

(b)  The  Contractor  agrees  to  comply 
with  the  rules,  regulations,  and  relevant 
orders  of  the  Secretary  of  Labor  issued 
pursuant  to  the  Act 

(c)  In  the  event  of  the  contractor’s 
noncompliance  with  the  requirements  of 
this  clause,  actions  for  noncompliance 
may  be  taken  in  accordance  with  the 
rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor  issued  pursuant 
to  the  Act 

(d)  The  contractor  agrees  to  post  in 
conspicuous  places,  available  to 
employees  and  applicants  for 
employment  notices  in  a  form  to  be 
prescribed  by  the  Director,  provided  by 
or  through  the  contracting  officer.  Such 
notices  shall  state  the  contractor’s 
obligation  under  the  law  to  take 
affirmative  action  to  employ  and 
advance  in  employment  qualified 
handicapped  employees  and  applicants 
for  employment,  and  the  rights  of 
applicants  and  employees. 

(e)  The  contractor  will  notify  each 
labor  union  or  representative  of  workers 
with  which  it  has  a  collective  bargaining 
agreement  or  other  contract 
understanding,  that  the  contractor  is 
bound  by  the  terms  of  section  503  of  the 
Rehabilitation  Act  of  1973,  and  is 
committed  to  take  affirmative  action  to 
employ  and  advance  in  employment 
physically  and  mentally  handicapped 
individuals. 

(f)  The  contractor  will  include  the 
provisions  of  this  clause  in  every 
subcontract  or  purchase  order  of  $2,500 
or  more  unless  exempted  by  rules, 
regulations,  or  orders  of  the  Secretary 
issued  pursuant  to  section  503  of  the 
Act,  so  that  such  provisions  will  be 
binding  upon  each  subcontractor  or 
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vendor.  The  contractor  will  take  such 
action  with  respect  to  any  subcontract 
or  purchase  order  as  the  Director  of  the 
Office  of  Federal  Contract  Compliance 
Programs  may  direct  to  enforce  each 
provisions,  including  action  for 
noncompliance. 

6.  Affirmative  Action  for  Disabled 
Veterans  and  Veterans  of  the  Vietnam 
Era.  (a)  The  contractor  will  not 
discriminate  against  any  employee  or 
applicant  for  employment  because  he  or 
she  is  a  disabled  veteran  or  veteran  of 
the  Vietman  era  in  regard  to  any 
position  for  which  the  employee  or 
applicant  for  employment  is  qualified. 

The  contractor  agrees  to  take 
affirmative  action  to  employ,  advance  in 
employment  and  otherwise  treat 
qualified  disabled  veterans  and  veterans 
of  the  Vietnam  era  without 
discrimination  based  upon  their 
disability  or  veterans  status  in  all 
employment  practices  such  as  the 
following:  Employment  upgrading, 
demotion  or  transfer,  recruitment, 
advertising,  layoff  or  termination,  rate  of 
pay  or  other  forms  of  compensation,  and 
selection  for  training,  including 
apprenticeship. 

(b)  The  contractor  agrees  that  all 
suitable  employment  openings  of  the 
contractor  which  exist  at  the  time  of  the 
execution  of  this  contract  and  those 
which  occur  during  the  performance  of 
this  contract,  including  those  not 
generated  by  this  contract  and  including 
those  occurring  at  an  establishment  of 
the  contractor  other  than  the  one 
wherein  the  contract  is  being  performed 
but  excluding  those  of  independently 
operated  corporate  affiliates,  shall  be 
listed  at  an  appropriate  local  office  of 
the  State  employment  service  system 
wherein  the  opening  occurs.  The 
contractor  further  agrees  to  provide  such 
reports  to  such  local  office  regarding 
employment  openings  and  hires  as  may 
be  required. 

State  and  local  government  agencies 
holding  Federal  contracts  of  $10,000  or 
more  shall  also  list  all  their  suitable 
openings  with  the  appropriate  office  of 
the  State  employment  service,  but  are 
not  required  to  provide  those  reports  set 
forth  in  paragraphs  (d)  and  (e). 

(c)  Listing  of  employment  openings 
with  the  employment  service  system 
pursuant  to  this  clause  shall  be  made  at 
least  concurrently  with  the  use  of  any 
other  recruitment  source  or  effort  and 
shall  involve  the  normal  obligations 
which  attach  to  the  placing  of  a  bona 
fide  job  order,  including  the  acceptance 
of  referrals  of  veterans  and  nonveterans. 
The  listing  of  employment  openings  does 
not  require  the  hiring  of  any  particular 
job  applicant  or  from  any  particular 
group  of  job  applicants,  and  nothing 


herein  is  intended  to  relieve  the 
contractor  from  any  requirements  in 
Executive  Orders  or  regulations 
regarding  nondiscrimination  in 
employment. 

(d)  The  reports  required  by  paragraph 
(b)  of  this  clause  shall  include,  but  not 
be  limited  to,  periodic  reports  which 
shall  be  filed  at  least  quarterly  with  the 
appropriate  local  office  or,  where  the 
contractor  has  more  than  one  hiring 
location  in  a  State,  with  the  central 
office  of  that  State  employment  service. 
Such  reports  shall  indicate  for  each 
hiring  location  (1)  the  number  of 
individuals  hired  during  the  reporting 
period;  (2)  the  number  of  nondisabled 
veterans  of  the  Vietnam  era  hired;  (3) 
the  number  of  disabled  veterans  of  the 
Vietnam  era  hired;  and  (4)  the  total 
number  of  disabled  veterans  hired.  The 
reports  should  include  covered  veterans 
hired  for  on-the-job  training  under  38 
U.S.C.  1787.  The  contractor  shall  submit 
a  report  within  30  days  after  the  end  of 
each  reporting  period  wherein  any 
performance  is  made  on  this  contract 
identifying  data  for  each  hiring  location. 
The  contractor  shall  maintain  at  each 
hiring  location  copies  of  the  reports 
submitted  until  the  expiration  of  one 
year  after  final  payment  under  the 
contract,  during  which  time  these 
reports  and  related  documentation  shall 
be  made  available,  upon  request,  for 
examination  by  any  authorized 
representatives  of  the  contracting  officer 
or  of  the  Secretary  of  Labor. 
Documentation  would  include  personnel 
records  respecting  job  openings, 
recruitment  and  placement. 

(e)  Whenever  the  contractor  becomes 
contractually  bound  to  the  listing 
provisions  of  this  clause,  it  shall  advise 
the  employment  service  system  in  each 
State  where  it  has  establishments  of  the 
name  and  location  of  each  hiring 
location  in  the  State.  As  long  as  the 
contractor  is  contractually  bound  to 
these  provisions  and  has  so  advised  the 
State  system,  there  is  no  need  to  advise 
the  State  system  of  subsequent 
contracts.  The  contractor  may  advise 
the  State  system  when  it  is  no  longer 
bound  by  this  contract  clause. 

(f)  This  clause  does  not  apply  to  the 
listing  of  employment  openings  which 
occur  and  are  filled  outside  of  the  50 
States,  the  District  of  Columbia,  Puerto 
Rico,  Guam,  and  the  Virgin  Islands. 

(g)  The  provisions  of  paragraphs  (b), 
(c),  (d),  and  (e)  of  this  clause  do  not 
apply  to  openings  which  the  contractor 
proposed  to  fill  from  within  his  own 
organization  or  to  fill  pursuant  to  a 
customary  and  traditional  employer- 
union  hiring  arrangement.  This 
exclusion  does  not  apply  to  a  particular 
opening  once  an  employer  decides  to 


consider  applicants  outside  of  his  own 
organization  or  employer-union 
arrangement  for  that  opening. 

(h)  As  used  in  this  clause: 

(1)  "All  suitsable  employment 
openings”  includes,  but  is  not  limited  to, 
openings  which  occur  in  the  following 
job  categories:  Production  and 
nonproduction;  plant  and  office; 
laborers  and  mechanics;  supervisory 
and  nonsupervisory;  technical;  and 
executive,  administrative,  and 
professional  openings  as  are 
compensated  on  a  salary  basis  of  less 
than  $25,000  per  year.  This  term  includes 
full-time  employment,  temporary 
employment  of  more  than  3  days’ 
duration,  and  part-time  employment.  It 
does  not  include  openings  which  the 
contractor  proposed  to  fill  from  within 
his  own  organization  or  to  fill  pursuant 
to  a  customary  and  traditional 
employer-union  hiring  arrangement  nor 
openings  in  an  educational  institution 
which  are  restricted  to  students  of- that 
institution.  Under  the  most  compelling 
circumstances  an  employment  opening 
may  not  be  suitable  for  listing,  including 
such  situations  where  the  needs  of  the 
Government  cannot  reasonably  be 
otherwise  supplied,  where  listing  would 
be  contrary  to  national  security,  or 
where  the  requirement  of  listing  would 
otherwise  not  be  for  the  best  interest  of 
the  Government.” 

(2)  “Appropriate  office  of  the  State 
employment  service  system”  means  the 
local  office  of  the  Federal-State  national 
system  of  public  employment  offices 
with  assigned  responsibility  for  serving 
the  area  where  the  employment  opening 
is  to  be  filled,  including  the  District  of 
Columbia,  Guam,  Puerto  Rico,  and  the 
Virgin  Islands." 

(3)  "Openings  which  the  contractor 
proposed  to  fill  from  within  his  own 
organization”  means  employment 
openings  for  which  no  consideration  will 
be  given  to  persons  outside  the 
contractor’s  organization  (including  any 
affiliates,  subsidiaries,  and  the  parent 
companies)  and  includes  any  openings 
which  the  contractor  proposed  to  fill 
from  regularly  established  “recall” 
lists.” 

(4)  "Openings  which  the  contractor 

proposes  to  fill  pursuant  to  a  customary 
and  traditional  employer-union  hiring 
arrangement”  means  employment 
openings  which  the  contractor  proposes 
to  fill  from  union  halls,  which  is  part  of 
the  customary  and  traditional  hiring 
relationship  which  exists  between  the 
contractor  and  representatives  of  his 
employees.”  t 

(i)  The  contractor  agrees  to  comply 
with  the  rules,  regulations,  and  relevant 
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orders  of  the  Secretary  of  Labor  issued 
pursuant  to  the  Act. 

(j)  In  the  event  of  the  contractor's 
noncompliance  with  the  requirements  of 
this  clause,  actions  for  concompliance 
may  be  taken  in  accordance  with  the 
rules,  regulations,  and  relevant  orders  of 
the  Secretary  of  Labor  issued  pursuant 
to  the  Act 

(k)  The  contractor  agrees  to  post  in 
conspicuous  places,  available  to 
employees  and  applicants  for 
employment,  notices  in  a  form  to  be 
prescribed  by  the  Director,  provided  by 
or  through  the  contracting  officer.  Such 
notice  shall  state  the  contractor’s 
obligation  under  the  law  to  take 
affirmative  action  to  employ  and 
advance  in  employment  qualified 
disabled  veterans  and  veterans  of  the 
Vietnam  era  for  employment,  and  the 
rights  of  applicants  and  employees. 

(l)  The  contractor  will  notify  each 
labor  union  or  representative  of  workers 
with  which  it  has  a  collective  bargaining 
agreement  or  other  contract 
understanding,  that  the  contractor  is 
bound  by  the  terms  of  the  Vietnam  Era 
Veterans  Readjustment  Assistance  Act. 
and  is  committed  to  take  affirmative 
action  to  employ  and  advance  in 
employment  qualified  disabled  veterans 
and  veterans  of  the  Vietnam  era. 

(m)  The  contractor  will  include  the 
provisions  of  this  clause  in  every 
subcontract  or  purchase  order  of  $10,000 
or  more  unless  exempted  by  rules, 
regulations,  or  orders  of  the  Secretaty 
issued  pursuant  to  the  Act,  so  that  such 
provisions  will  be  binding  upon  each 
subcontractor  or  vendor.  The  contractor 
will  take  such  action  with  respect  to  any 
subcontract  or  purchase  order  as  the 
Director  of  the  Office  of  Federal 
Contract  Compliance  Programs  may 
direct  to  enforce  such  provisions, 
including  action  for  noncompliance. 

7.  Utilization  of  Minority  Business 
Enterprises,  (a)  It  is  the  policy  of  the 
Government  that  minority  business 
enterprises  shall  have  the  maximum 
practicable  opportunity  to  participate  in 
the  performance  of  Government 
contracts. 

(b)  The  Contractor  agrees  to  use  his 
best  efforts  to  carry  out  this  policy  in  the 
award  of  his  subcontracts  to  the  fullest 
extent  consistent  with  the  efficient 
performance  of  this  contract.  As  used  in 
this  contract,  the  term  “minority 
business  enterprise”  means  a  business, 
at  least  50  percent  of  which  is  owned  by 
minority  group  members  or,  in  case  of 
publicly  owned  businesses,  ait  least  51 
percent  of  the  stock  of  which  is  owned 
by  minority  group  members.  For  the 
purposes  of  this  definition,  minority 
group  members  are  Negroes,  Spanish¬ 
speaking  American  persons,  American- 


Orientals,  American-Indians,  American- 
Eskimos,  and  American  Aleuts. 
Contractors  may  rely  on  written 
representations  by  subcontractors 
regarding  their  status  as  minority 
business  enterprises  in  lieu  of  an 
independent  investigation. 

8.  Small  Business  Concerns,  (a)  It  is 
the  policy  of  the  United  States  that  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  shall  have 
the  maximum  practicable  opportunity  to 
participate  in  the  performance  of 
contracts  let  by  any  Federal  agency. 

(b)  The  contractor  hereby  agrees  to 
carry  out  this  policy  in  the  awarding  of 
subcontracts  to  the  fullest  extent 
consistent  with  the  efficient 
performance  of  this  contract.  The 
contractor  further  agrees  to  cooperate  in 
any  studies  or  surveys  as  may  be 
conducted  by  the  United  States  Small 
Business  Administration  or  the 
awarding  agency  of  the  United  States  as 
may  be  necessary  to  determine  the 
extent  of  the  contractor’s  compliance 
with  this  clause. 

(c)  As  used  in  this  contract  the  term, 
“small  business  concern"  shall  mean  a 
small  business  as  defined  pursuant  to 
section  3  of  the  Small  Business  Act  (15 
USCS  Section  632)  and  relevant 
regulations  promulgated  pursuant 
thereto.  The  term  “small  business 
concern  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals”  shall  mean 
a  small  business  concern — 

(1)  Which  is  at  least  51  per  centum 
owned  by  one  or  more  socially  and 
economically  disadvantaged 
individuals;  or,  in  the  case  of  any 
publicly  owned  business,  at  least  51  per 
centum  of  the  stock  of  which  is  owned 
by  one  or  more  socially  and 
economically  disadvantaged 
individuals;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  such  individuals. 

The  contractor  shall  presume  that 
socially  and  economically 
disadvantaged  individuals  include  Black 
Americans.  Hispanic  Americans,  Native 
Americana.  and  other  minorities,  or  any 
other  individual  found  to  be 
disadvantaged  by  the  Administration 
pursuant  to  section  8(a)  of  the  Small 
Business  Act  (15  USCS  section  637(a)). 

(d)  Contractors  acting  in  good  faith 
may  rely  on  written  representations  by 
their  subcontractors  regarding  their 
status  as  either  a  small  business 
concern  or  a  small  business  concern 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 


9.  Certification  of  Nonsegregated 
Facilities.  (Applicable  to  (1)  contracts; 

(2)  subcontracts;  and  (3)  agreements 
with  applicants  who  are  themselves 
performing  federally  assisted 
construction  contracts,  exceeding 
$10,000  which  are  not  exempt  from  the 
provisions  of  the  Equal  Opportunity 
clause.) 

By  the  submission  of  this  bid.  the 
bidder,  offeror,  applicant  or 
subcontractor  certifies  that  he  does  not 
maintain  or  provide  for  his  employees 
any  segregated  facilities  at  any  of  his 
establishments,  and  that  he  does  not 
permit  his  employees  to  perform  their 
services  at  any  location,  under  his 
control,  where  segregated  facilities  are 
maintained.  He  certifies  further  that  he 
will  not  maintain  or  provide  for  his 
employees  any  segregated  facilities  at 
any  of  his  establishments,  and  that  he 
will  not  permit  his  employees  to  perform 
their  services  at  any  location,  under  his 
control,  where  segregated  facilities  are 
maintained.  The  bidder,  offeror, 
applicant,  or  subcontractor  agrees  that  a 
■breach  of  this  certification  is  a  violation 
of  the  Equal  Opportunity  clause  in  this 
contract  As  used  in  this  certification, 
the  term  “segregated  facilities”  means 
any  waiting  rooms,  work  areas,  rest 
rooms  and  wash  rooms,  restaurants,  and 
other  eating  areas,  time  clocks,  locker 
rooms  and  other  storage  or  dressing 
areas,  parking  lots,  drinking  fountains, 
recreation  or  entertainment  areas, 
transportation,  and  housing  facilities 
provided  for  employees  which  are 
segregated  by  explicit  directive  or  are  in 
fact  segregated  on  the  basis  of  race, 
creed,  color,  or  national  origin,  because 
of  habit,  local  custom,  or  otherwise.  He 
further  agrees  that  (except  where  he  has 
obtained  identical  certifications  from 
proposed  subcontractors  for  specific 
time  periods)  he  will  obtain  identical 
certifications  from  proposed 
subcontractors  prior  to  the  award  of 
subcontracts  exceeding  $10,000  which 
are  not  exempt  from  the  provisions  of 
the  Equal  Opportunity  clause;  that  he 
will  retain  such  certifications  in  his  files; 
and  that  he  will  forward  the  following 
notice  to  such  proposed  subcontractors 
(except  where  the  proposed 
subcontractors  have  submitted  identical 
certifications  for  specific  time  periods). 

10.  Notice  to  Prospective 
Subcontractors  of  Requirement  for 
Certifications  of  Nonsegregated 
Facilities.  Certification  of 
Nonsegregated  Facilities  must  be 
submitted  prior  to  the  award  of  a 
subcontract  exceeding  $10,000  which  is 
not  exempt  from  the  provisions  of  the 
Equal  Opportunity  clause.  The 
certification  may  be  submitted  either  for 
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each  subcontract  or  for  all  subcontracts 
during  a  period  (i.e.,  quarterly, 
semiannually,  or  annually). 

11.  Administrator's  Obligations  Not 
General  Obligations  of  the  United 
States. 

All  offerings  of  obligations,  and  all 
promotional  materials  for  such 
obligations,  which  may  be  offered  by  the 
Utility  to  finance  Measures  installed 
pursuant  to  this  Agreement  shall  include 
the  language  contained  in  the  second 
sentence  of  subsection  6(j)(i)  of  the 
Regional  Act. 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 
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all  documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR 

NOTICE  41  FR  32914,  August  6,  1976.) 
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Documents  normally  scheduled  for  publi¬ 
cation  on  a  day  that  will  be  a  Federal 
holiday  will  be  published  the  next  work  day 
following  the  holiday.  Comments  on  this 
program  are  still  invited. 


Comments  should  be  submitted  to  the  Day- 
of-the-Week  Program  Coordinator,  Office 
of  the  Federal  Register,  National  Archives 
and  Records  Service,  General  Services 
Administration,  Washington,  D.C.  20408. 


List  of  Public  Laws 
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